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.28th CoNGREss,
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MESSAGE
l"ROll

THE" PRESIDENT OF THE UNITED STATES,
'l.'Tl.A.NS~rrTtNG

•

T/1e correspondence in relation to the proceedings and conduct of the
Choctaw commission, under the treaty of Dancing Rabbit creek.

JANUARY

30, 1844.

Read, and referred to the Committee on Inllian Aftairs.

•
h<

Sr.:-u:rE OF TilE UNIT};n STATEs,

Jllarclt 8, .1844.

Ordered, That the injunction of secrecy be removed from the message of the President of the
30th of January last, transmitting certain correspondence in relation to the proce-edings and conduct
of the Choctaw commission, in the St~te of Mississippi, under the treaty of Dancing Rabbit cree){;
and that the said message, with the documents, be printed for the use of the Senate.
ASBURY DICK INS, Secretm·y.
Attest:

•
To the Senate of the Un£/ed State~.:
I transmit a report of the Wa~ Department, prepared under a resolution
of the Senate of the -lth instant.
WASHINGTON,

January 30, 1844.

JOHN TYLER.

I

WAR DEPARTMENT, January 29, 1844.
SIR: In answer to a resolution of the Senate of the United States of the

4th instant, which yQu referred to this department, requesting the President of the United States "to communicate to the Senate all the correspondence in the War Department in relation to the proceedings and conduct
of the Choctaw commission, now sitting in the State of Mississippi, under
the Dancing Rabbit creek treaty," I have the honor to submit a report of
the Commissioner of Iudian Affairs, containing correct copies of all the correspondence required.
Very respectfully, your obedient servant,
The

J. M. PORTER.
PRESIDENT oF THE UNITED STATEs.
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LIST
Descriptive of copies of Choctaw pape1·s transmitted on a resolution of
the Senate of the 4th January, 1844, by the Comvzissioner of Indian
./lifairs,'to the Secretar.!J of 1¥ar, on the '27th .January, 18,14.
A.-Instructions from Commissioner ofindian Affairs to Choctaw commissioners-October 24,18~2.
B.-Messrs. Claiborne and Graves to Commisaioner of Indian Affairs-De<:cmber 20, 1842.
B I.-Enclosure in above.
C.-J. F. H. Claiborne, Esq., to c'ftmmissione; of Indian Affairs-December 23, 1842.
C I.-Commissioner of Indian ,\ffairs to Messrs. Claibotne and Graves, in reply. to above-January 13, 1843.
1.1.-Extract from a letter of J. F. H. Claiborne and Ralph Graves to Commissioner of Indian Affairs--January 5, 1843.
E.-Commidioner 1oflndian Affairs to Messrs. Claiborne and Graves-Janu!\l'Y 19, \843.
F.-Me3srs. Claiborne and Graves to Secretary of War-January 22, 1843.
F 1.-l\lessrs. Kirksey and Poinde~ter to Messrs. Graves and Claiborne-January 16, 1843.
F 2.-Messrs. Claiborne and Graves to Messrs. Kirksey and Poindexter-January 17, 1843.
F 3.-Me&--rs. Kirksey and Poindexter to McS3rs. Claiborne and Graves--January. 18, 1843.
F 4.-Charles Fisher to board of Choctaw commlssioners-;-without date.
F 5.-John B. Forrester and Benjamin J. Jackoway to Choctaw commissioners--Janu!\l'Y 21, 1843•
.}' 6.-i\Icssrs. Claiborne and Graves to Messrs. Kirksey and Poindexter-January 22, 1843.
F ?.-'Commissioner oflndian Affairs to Messrs. Claiborne aad Graves-February 8, 1843.
G.-Commissioner of Indian Affairs to Me;;srs. Claiborne and Graves-January 24, 1843.
H.-Commissioocr of Indian Affairs to Messrs. Claiborne and Graves--February 13, 1843.
I.-Commissioner oflndian Affairs to William Tyler, Esq.-February 17, 1843.
K.!-Mcssrs. Claibornc"and Graves to Commissioner of Indian Affuirs-March 27, 1843.
L.-J. F. H. Claiborne, Esq., to Commissioner oflndian Affairs--March 27, 18-l3.
M.-Messrs. Graves and Tyler to Commissioner oOudian Affairs-April 1, 1843.
N.-Messrs. Graves and Tyler to Commissioner of Indian Affairs--April 15, 1843.
N 1.-Commissione.r oflndian Affairs to Messrs. Claiborne, Graves, and Tyler-May 1, 18i3.
N 2.-Commissioner oflndian Affairs to Messrs Claiborne, Graves, and Tyler-May 15, 1843.
0.-Commissioner of Indian Affairs to Messrs. Claiborne, Graves, and Tyler-April 28, 1843.
P .-:\Icssrs. Graves and Tyler to Com~issioner of Indian Affairs-April 29, 1843.
Q.-Measrs. Graves and Tyler to Commissioner of Indian Affairs--April 29, 1813.
R.-Messrs. Graves and Tyler to Commissioner oflndian Affairs-April 29, 1843.
KK.-R. J. \Vnlker to President of the United States--May 10, 1843.
8.-J. F. H. Claiborne, Esq., to Commissioner of Indian Affairs--May 8, 1813.
8 I.-Enclosure No. 1 in above.
S 2.-Enclosure No. 2 in above.
S a.-Enclosure No. 3 in above.
8 4.-Enclooure No. 4 in above .
.8 5.-Commi.qsioncr oflndian Affairs to Mesclts. Claiborne, Grave;, and Tyler-May U, 1843.
8 6.-Secretary of \Var to Commissioner of [ndian Aff~ir&-May 22, 1813.
T.-J. Jo'. H. Claiborne, Esq., to Commissiooer of Indian Affairs-Jbj 13, 1843.
U.-J. F'. H. Claiborne, Esq., to Commissioaer of Indian Affairs-May 20, 1843.
U I.-Enclosure; resolution submitted by Mr. Claiborne, March 23, 1843 •

.
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U' 2.-J.• F. H. Claiborne, Esq., to Comn~issioner of Indian Affairs-May, 1843.
U 3.-Enclosure ; suggestions by Mr. Claiborne.
U 4.-Enclosure A.
U 5.-Enclosure B.
U 6.-Commissioner of Indian Affairs to Messrs. Claiborne, Graves, & Tyler-June 13, 1843.
U 7.-Report of Commissioner of Indian Affairs to Secretary of War-March 7, 1843.
V.-Ralph Graves to Commissioner of Indian Affairs-June 10, 1843.
V I.-Enclosure.
W.-Ralph Graves, Esq., to Commissioner ofindian Affairs-June 12, 1813.
W I.-Commissioner oflndian Affairs to ::\fessrs. Claiborne, Gra~es; and Tyler-July 6, 1843.
X.-Commissioner ofl~dian Aflairs to Messrs. Claiborne, Graves, and Tyler-June 17, 1843.
X I.-Enclosure; R. H. Grant to Commissioner oflndian Affairs-June 3, 1843.
Y.-J. F. II. Claiborne to Secretary of 'Var-June 22, 184i
Z.-J. F. H. Claiborne to Secrctaryt>f,Var-June 26, 1843.
Aa.-Messrs. Claiborne a~d Graves to Commissioner oflndian Aflairs--July 14, 18·13.
Aa I.-Enclosures.
Aa 2.-Commissioner of Indian Afiairs to Messrs. Claiborne, Graves, and Tyler-August 14, 1843.
Aa 3. ...:...Enclosure; R. H. Grant to Secretary of War-July 18, 1843; and endorsement by Commissioner ofJndia:1 Aflairs and Secretary of War.
•
A a 4.-Commissioner of Indian Affairs to R. H. Grant-Augu.st 11, 1843.
Bb.-Mcssrs. Claiborne and Graves to Commissionc~ oflndian Affairs-July, 1813.
Bb I.-Commissioner ofindian Affairs to :.iessrs. Claiborne, Graves, and Tyler-August 18, 1843.
Cc.-Mcssrs. Giaiborne and Graves to Commissioner of Indian Afl:'lirs-August 4, 1843.
Cc ! . ....:.Commissioner of Indian Ali:.. irs to Messrs. Claiborne, Graves, and 'I'y !er-A ugust 18, 1843.
Dd.-Messrs. Claiborne and Graves to Commissioner oflndian Affairs..-August 21, 1843.
Ec.-J. F. H. Claibome, Esq., to Commissioner oflmlian Affairs-August 22, 1843.
J<'t:-J. F. H. Claiborne, Esq., to Commissioner ofJndian Affairs-August 23, 18·13.
Ff I.-Enclosure.
Gg.-J. F. H. Claiborne, Esq., to Commi•sioner oflndi:m Affairs-August 2:1, 1843.
Gg I.-Enclosure; Mr. Claiborne to Mr. Graves-August 2.1, 1843.
Hh.-Commissioner 'bflndian Afiairs to Messrs. Claiborne, Graves, and Tyler-August 29, 1843.
Hh I.-Enclosure; R. M. Gaines to Secretary of War-August 10, 1843.
Hh 2.-Enclosurc; R. II. Grant to R. '1-1. Gaines-July 23, 1813.
Hh 3.-Enclosure; R. M. Gaines toR. H. Grant-August 10, 1843.
Hh 4.-Enc\osure; Commissioner of [ndian Affairs to R. M. Gaines-August 29, 1843.
Ji.-T. J. 'Voo~ to Commissioner of Indian Affairs-September 19, 18,J3-and enclos\U'e!!.
Kk.-R. Graves to Commissioner of Indian Atfairs-Oct()ber 3, 1843.
Kk 1.-R. Graves to Commissioner oflndian Affairs-October 4, 1843.
Kk 2.-Acting Commissioner of Indian .\flairs to Ralph Grave", Esq.-October 24, 1843.
Kk 3.-Acting Commissioner oflmlian Affairs to Ralph Graves, Esq.-Octoher 27, 1843.
Ll.-J. Poindexter and others to Commissioner of Indian Afti1irs-October 16, 1843.
Mm.-J. F. H. Claiborne, Esq., to Commissioner oflndian Affairs-November 5, 1843.
Nn.-J. B. Hancock to Commissioner of Indian Aflairs-November 7, 1JH3.
Oo.-.T. F. I-I. Claibome, Esq., to Commis-ioncr ofindian Aliairs-November 7, 1843.
Pp.-i. F. H. Claibome, Esq., to Commissioner of Indian. .\fl:'lirs-Novemher 14, 1843-ancl
encfosures.
Qq.-J. F. H. Claiborne, Esq., to Secrcl.:lry of 'Var-Novcmber 23, 1843.
Rr.-Mcssrs. Graves and Tyler to Commissioner of Indian Affairs-Novel)lber 28, 1843-ancl
enclosures.
Rr 1.-J. F. H. Claiborne to Commissioner oflndian Affairs-November 23, 1843.
Rr 2.-G. R. Fall to Secretary of vVar·-l\"o ·ember 24, 1843.
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"Rr 3 ..:...Enclosure in preceding; (printed document.)
Ss.-J. F. H. Claiborne ,to Commissioner oflndian Affairs-November 30, 1843-and enclosurcTt.-J. F. H. Claiborne to Commissioner of Indian Affairs--November 30, 1843-and enclosures,.
Uu.-J. F. H. Claiborne to Commissioner of Indian Affairs--November 30, 1843-and enclosures.
Vv.-J. F. H. Claiborne to Secretary of War-December 1, 1843.
_Ww.-Messrs. Graves and Tyler to Commissioner of Indian Affairs--December 4, 1843-and
enclosure.
Xx.-Messrs. Graves and Tyler to Commissioner of Indian Aflairs--December 4, 1843-and
enclosure.
Yy.-Messrs . .Graves and Tyler to Commissioner of Indian Affairs--December 4, 1843-and
enclosure.
·
Zz.-Messrs. Graves and Tyler to Commissioner ofindian Atfuirs--December 4, 1843.
AA.-J. F. H. Claiborne, Esq., to le:>mmissioner ofindian Affairs-December 5-, 1843.
BB.-J. B. Hancock to Secretary of War-December 7, 1843.
·
CC.-J. F. H. Claiborne, Esq., to Commissioner of Indian Affairs-December 8, 1843.
J)D.-J. F. H. Claiborne, Esq., to Commissioner of Indian Affairs--December 9, 1843.
EE.-J. F. H. Claiborne, Esq., to Commissioner of Indian Affairs-December 13, 1843-and
extract.
FF.-J. F. H. Claiborne, Esq., to Commissioner of Indian Affairs-December 1'\, 1843-an<l
ell.dorsement.
GG.-J. F. H. Claiborne, Esq., to Secretary ;rw~r-December 14, 1843.
HR.-Ralph Graves to Secretary of War-January.7, 1844-anu enclosures.
IL-General ~drew Jackson to Commissioner ofindian Aflairs-January 19, 1844-and eJtraet~

A.
WAR DEPARTMENT,

Office Indian .!iffairs, October 2-4, 1842.
GENTLEMEN : An act of Congress of the ~3d August last, entitled "Au
act to provide for the satisfaction of claims arising under the fourteenth
and nineteenth articles of the treaty of Dancing Rabbit creek, concluded in
September, one thousand eight hundred and thirty," having revived the
acts of 3d March, 1837, and 22d February, 1838, and the President of the
United States having, by and with the ad vice and consent of the Senate,.
appointed you commissioners -to execute the several laws referred to, I
proceed to communicate instructions for the discharge of the duties imposed ..
The acts of 1837 aud 1838, so far as they are not repealed or modified
by the law of 1842, are revived by it, and the powers and duties of the
commissioners are " extended to claims arising under the nineteenth article
of the said treaty, and, under the supplement to the said treaty, to be examined in the sa mao manner and with the same effect as in cases arising
under the fourteenth article of the said treaty." The alterations and modifications that have been maliie consist chiefly in the detailed specifications
of the requisites that shall belong to a valid claim; the dispensing with the
services of either of the district attorneys of the State of Mississippi; the
referring of the P,ual disposition of these claims to the Pr€sideut of the
United States, instead of to Congress; and in the reduction of the compensation of the commissioners from $3,000 each to a sum that "shall not exceed the rate of two thousand five huudred Jollars per annum"-leaving
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the frame work of the commission and its general powers and duties what
they were rna~ under the laws of 1837 and 1838.
A letter from the Secretary of War, of 9th March, 1842, to the Hon. J. T.
Morehead, chairman of the Committee on Indian Affairs of the Senate,
which was accompanied by a report from this office to the Secretary, conveys so fully the history of the claims you are authorized to investigate,
that, instead of repeating what is containeq in these papers printed by order
of the Sen&te, I transmit a copy of them to yon. They, with· the accompanylng papers, will put you in possession of all the facts connected with
your present duty. Ilaving, by the treaty and the means thus provided,
informed yourselves of the ori~in of the claims thAt shall be presented to
you, of the circumstances that have since surrounded them and preve11ted
a final dispo~ition of them, it is necessary to refer to the laws under which
you will act, and to communi~ate the views entertained by the department
of the intention of Congress in passing them.
The first section of the act of 3d l\'Iarch, 1837, made it the duty of the
eommissioners "to meet in the State of Mississippi, at such time and place
as the President shall appoint and designate, and there proceed to asc~rtain
the nar~e qf every Choctaw Indian who was the head of an Indian family
at the date of the treaty at Dancing Rabbit creek, who has not already obtained a reservation under said treaty,·and who can show, by satisfactory
evidence, that he or she complied, or offered to comply, with all the requi·
sites of the fourteenth article of said treaty, to entitle him or her to a reseJJoVation under saidtarticle ; and, also, the number and names of all the unmarried childre~ of such heads of families, who formed a.part of the family
and were over ten years of age; and, likewise, the number and names of
the children of such heads of families as were under ten years of age ; and
report to the President, to be by him laid before Congress, all the names
of such Indians, and the different sections of land to which such heads of
families were respectively entitled, together with the opinions of the corn,missioners, and whether any part of said lands has been sold by the Government, and the proofs applicable to each case."
•
In connexion with the first, the seventh section may be adverted to,
which expressly negatives the idea of giving, by the proceedings under the
law, any sanction to what are called contingent locations," which have
been made by George W. Martin, for the benefit of snch Indians as were
supposed to have been entitled to other lands, which have been sold by the
United States, such contingent locations having been made without any
legal authority; it being the true intent of this act to reserve to Congress
the power of doing that which may appear just, when correct knowledge
of all the facts is obtained.)' • This provision refers, of course, only to the
locations, and is not declaratory of any opinivn as to the rights of the claimants. The 7th and Sth sections of the act of 22d February, 1838, present
themselves with the foregoing-the first, as excluding the. claims of such
Indians or heads of Choctaw families as have removed west of the Mississippi; and the last, as directing the name of any claimant to be stricken
from the list of claimants who "has attempted, or shall attempt, to substitute the child of any other Indian as and far his own, or has attempted, or
shall attempt, by his testimony, to substitute, for the child 'of any other claimant, the child of another Indian."
The law of 23d August, 1842, re-enacts some of these provisions and
.changes others, leaving the 8th section of the act _of 1838 in full force.
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The power vested in you to examine the claims umler the 19th article
and the supplement was, for the first time, bestowed by the"la w last passed.
As to those claims, you are especially instructed in a subsequent part of
this communication ; what immediately follows relates to another branch
of your duties.
·
The 3d section of the act of 1842 constnfes the 14th article of the treaty,
and prescribes.the concurrence of the following requisites, as necessary to
the validity of a claim under it: That the Choctaw claimant did signify his
or her intention to the agent, in person, or by some indiviUual duly attthoriz_ed and specially dire_cted thereto by said Indian, within six months from
the date of the ratification of the treaty, to become a ci"tizen of the State,
and had his or her nctme enrolled on the register of the agent for that purpose; or if his or her name was not so enrolled, but was omitted by the
agent, shall prove, to the entire satisfaction of- the commissioners ·and the
Secretary of ·war, that he or she did signify his or her intention as aforesaid ; that said Indian, at the making of said treaty, on the 27th September,
1830, owned an improvement in the then Choctaw country, and did reside,
at said time and place, upon that idi:mtical improvement, or a part of it, for
the term of five years continuously next after the ratification of. said treaty,
(viz: from the 24th February, 1831, to the 24th February, 1836,) unless it
sliaU be made to appear that such improvement was, before the 24th February, 1836, disposed of by the United States, and that the reservee was
dispossessed by means of such disposition; that it shall be made to appear,
to the entire satisfaction of said commissioners and tht Secretary of 'rv~r,
that said Indian did not receive any other grant of land under the provisions of any other article of said treaty, and did not remove to the Choctaw
country west of the Mississippi, but that he or she had continued to reF>ide
within the limits of the country ceded by the Choctaw Indians to the United
States on th'e 27th September, 1830. These several requisites being established to the satisfaction of the commissioners, and the Secretary of War
concurring therein, it shall be their duty to ascertain the quantity of land
to which the Indian is entitled by the 14th article, which shall be located
to him according to sectiouallines, so as to embrace the improvement, or
a part of it, owned by him at the date of the treaty. It is further, by this .
law, made the duty of the board -to ascertain the quantity of land granted
by said article to each child of an Indian entitled as aforesaid, according
to the limitations contained in the said 14th article, and locate such quantity fot said child or children, contiguous to and adjoining his, her, or their
parent. But if the United States shall have disposed of any tract of land
to which an Indian was entitled under the 14th article," so that it is now
impossible to give said Indian the quantitytto· which he was entitled, inchuting his improvements," or "any part" of them, "or to his children,
on the adjoining l~ds," it becomes the duty of the commissioners to "estimate the quantity to which each Indian is entitled, and allow him or her
for the same a quantity of land equal to that allowed, to be taken out of
any of the public lands in the States of Mississippi, Louisiana, Alabama,
and Arkansas, subjeot to entry at pYivate sal'e."
You are prohib,ited, by the 9th section of the law of 1842, from allowing
any claim under the 14th article, if you shall be satisfied, by such evidence
as you may require, that said claim had been, previous to the expiration
of five years from the ratification of the treaty, assigned, either in whole
or in part. In case of a partial assignment, or agreement fqr the· transfer
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thereof, the same may b~ allowed so far only as the original claimant was,.
at that date, (that is, at the termination of five years froth the ratification
of the treaty:) the bona fide proprietor thereof: There are other provisions
restricting your action ; but, as· they relate to all the claims of which yon
have jurisdiction, they will be noticed after I have referred to the claims
under the l~th article and the supplement.
The 3d section of the same law requires the commissioners to ascertain
the Choctaws, if auy, who have relinquished, or offered to relinquish, any
reservations .to which fhey were entitled under the 19th article of the treaty,.
or whose. reservations under that article have been sold by the United
States; the quantities of land to which such claimants were entitled, and
the quantities which should be allowed them on extinguishment of such
claims, at the rate of two-fifths of an acre for every acre of the land to
which said claimants wert~ eNtitled, "said lands having been estimated,
under this article, at fifty cents per acre : Provided, ne1,ertheless, That no
claim shall be considered or allowed: by said commissioners, for or in the
name or behalf of any Indian ehiimant whose name does not appear upon
the lists or registers of claimants made by Major Armstrong, special agent
for that purpose, in conjuuction with the three ch fs of the three Choctaw
districts, and returned to the Department of War in January, eighteen hundred and thirty-two, and who does not appear from these registers t.o be·
{)ntitled to a reservation under said nineleenth article."
By the 5th section, the commissioners are directed " to ascertain and determine the quantity of land to which any Choctaw or other person named
in the supplement to the said treaty of Dancing Rabbit creek was entitled
by virtue thereof, and which such person has by any means been prevented
from receiving."
An imporhnt limitation on your powers as a board will be found in the
8th section-" That nothing in this act contained shall be so construed as
to authorize the said commissiopers to adjudicate any claim which may be
presented by a white man who may have had or now has an Indian wife'
or family;" and the I Oth section bars "all claims under either of the articles of said treaty mentioned above, or the supplemental articles thereof~
which shall not be duly p>esentcd to said commissioners, for allowance,.
within one year after the final passage of this act." You will give notice
of your meeting, particularly infornril1g those having claims that they mus(
be presei1ted on or before the 23d August, 1843, and that, if they are not,.
they will be absotutely barred.
The fourth section enjoins it upon you to report to the President of the
United States, within two years from the time of entering upon the duties
of your office, and as often flS shall be required by him, your proceedings
in the premises, with a full and perfect list of the names of all the Choctaws whom you "shall have determined· to be entitled to reservations
under this act, the quantity of land to which each sh~l be so entitled, the
number of claims which can be located according to the provisions of the
fourth section of this act, and such as cannot be located accol'ding to the
provisions of the fonrth section of tllis act," and provided that your powers and duties shalt cease at the expiration of two years from the time of
the first organization of your board, if not sooner tcrmiuatcd by !he President' of the Uniteu States.
It may not be amiss to remark, that the third section of the law is referred to as the fourth, in sections four and six, although not nec~s--
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sary; _for the reading of the act shows the er~or that from inadvertence
or haste has crept into it.
The register. of W. Ward, containing sixty-nine names of claimants
nnder the 14th article of the treaty, is conclusive as to the registry of
those named upon it within the six months limited by the treaty. There
are; besides, eight cases of certificates granted by William Ward and his
brother, Stepbeu ·ward, who acted under him, to persons who applied to
him for registry, but whose names do not appear on the register; and
these certificates have been recognised by the War Departmltnt as signifying the intent of the parties under the 14th article, and as equivalent to
the formal registration of their names-making an aggregate of seventyseven. Of these seventy-seven heads of families, sixty-seven have been
located to land, and these are in no particular subject to your examination, it being only necessary, before a patet;~t issues, that they should severally prove, to the satisfaction of the Executive, their residence for five
years after the ratification of the treaty upon the land so assigned them,
where they have not already received a title from the Government.. T~n,
however, of the seventy-seven persons above referred to have not had
any particular tract or racts of land allotted to them; and tliese, I think,
it will be your duty to investigate in reference to all the requisites prescribed in the third section of the law of 1842, except the first, as to which
Ward's register or the certificates alluded to are conclusive in their favor;
but they may have failed in conformity to one or more of the other requirements. The individuals who have not re.ceived their reservations
you will perceive by reference to tbe lists, which embrace as well those
located as those unlocated, to enable you to detect attempts, if any shall
be made, by the same individuals or their descendants, to claim under the
19th article, or a second time· under the 14th. vVith the san1e object, you
will receive a list of those claimar.ts in favor of and against whom the
late boara reported, into the merits of which you are not to inquire, the
report of that commission being subjected to the revision of the President
of the United State~, by tbe sixth section of the law of 1842. When it
shall have heen reviewed, a list of those claims which shall be favorably
disposed of will be furnished you, with inst~;uctions to inquire and ascertain whether any of them can now be located according to the provisions
·of the third section of the law lately passed. 'fhc list of approved locations by G-eol'ge W ..Martin embra.ces no claims that arc not upon Ward's
register, or in favor of which the latter or his brother has not granted certificates. His unapproved locations, of which a list is also furnished, are
those under the 14th article, which have been termed contingent, and which
will form the great field of your labors. Nothing fnrther occurs to me, in
reference to the 14th article, as proper for remark in these instructions.
The third section of the Ia w refers more generally to the 19th article of
the treaty (as less vnportant) than to the 14th. You are required to ascertain the Choctaws, if any, who have relinquished, or oft'ered to relinquish,
any reservations to which they were entitled under the 19th article, or
whose reservations have been sold by the United States, and the quantities
of land to ·which such claimants were entitled, as well as the quantities
which $ould, be allowed them on extinguishment of their claims, at the
rate of two-fifths of an acre for every acre of land said claimants were entitled to, said land having been estimated under this article at fifty cents per
acre, excluding all whose names do not appear upon the registers of claim-
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:ants made by Major Armstrong, with the three chiefs of the three Choctaw
-districts.
By recurring to the report from this office to the Secretary of War of 27th
JanuarJ, 1842, you will find a detail of the provisions by the article under
consideration, and a history of the proce~dings of the department to carry
them out. A Jist of the claims under it will accompat~ these instructions.
Of these claims, excluding those who relinquished,· or offered to relinquish,
465 were registered and 847 have been located ; and there remain unsatisfied llS, according to the reports, but evidence since received reduces the
number of the latter to about 110 cases. Into those located, y_o u are not
required to look.. The treaty as to them has been fulfilled, and the action
of the Government complete, except only (where not already done) as to
approval of the location, and of a sale of it. The Attorney General (Mr.
Butler) gave it as his opinion that a location under the treaty, properly
made, was paramount to any sale by the United States. Under this opinion, the department has decided, according to the proofs and circumstances
of each ttase, the vari0ns claims to located reservations by the 19th article,
as they have been presented, and some of them have been sold anrJ. the
sales confirmed. These claims, having been satisfiec', will not, of course,
be preferred' to your boa.rd by the reservees; a·nd from the communications
on which the law was in part founded, and their own circumstances, were
not, It is to be fairly presumed, within the intent of Congress. • The terms
of the Jaw are 'general; but the object was, as its title shows, to satisfy
-claims under the treaty; those located have been satisfied, and are therefore not within the purview of the statute. The list furnished, embracing
the whole of the reservees under this article, will show those located as
well as those unlocated, and those who ha\Te relinquished, or, according to
the information of the reporter, offered to relinq tlish, and will affo"rd facilities for arresting attempts at imposition by those· whose names are. on it,
who may claim again under the same or another article.
Those unlocated, about 110 in uurnber, will engage your attention, ac·
cording to the direction of the Jaw. Your duty, as regards them, will be
much more simple than the examination of the 14th article claims. The"
first inquiry w,ill be, whether the claimant is a Choctaw, and the head of a.
family; if so, ho·w much land he had in cultivation, with a dwelling-house
thereon, at the ratification of the treaty. These facts ascertained, the claim
is established as a good one to a greater or iess quantity of land, to be reg-ulate~ by the. number of acres the claimant had in cultivation, adding there·
to, in the case of captains, not exceeding 90, who may pe entitled to less
than a section by ~ultivation, "an acldifional quantity of half a section, adjoining to his other reservation." There is no continued residence neces, ·
sary. The title was vested in the resident cultivator immediately after the
ratification of the treaty, though he could relinquish it, or lose it by omitting
to take it. Of all these facts, I think the register of Major F. W. Armstrong
is conclusive evidence, where it is not contradicted by other satisfactory
testimony, except that there may have been relinquishments, or offers to
relinquish, not noted on it. The omissions to take reservations form no part
{)f said register, nor could they be expected to do so, from the fact of its
having been made within seven months of the ratification of the trea'ty, its ·
date being 7th September, 1831.
Under the supplement there are six cases for which no locations are reported, which you are also authorized and required to investigate, and to

...
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"ascertain and determine the quantity of land to which any Choctaw, or
other person named in the supplement to the said treaty of Dancing Rabbit.
creek, was entitled by virtue thereof, and which such person has, by any
n1eans, been prevented from receiving." A list of these six persons is furnished, by which, on a comparison with the supplements, you will see that
'the locations of three ~f them are such as are fixed by the re'sidence of the
reservee, and those of three are what are calted floats, and may be located
on any unimpro\red and unoccupied land. These are, like those under the
19th article, absolute grants, and, like them, require no continued residence.
The inquiry will be, as to the identity of the claimant with the reservee;
this done, the supplement entrtles the individuals, respectively; it being
only further necessary, before any award of land, or cer-tificate to each, to
be assured that he or she does not conie within any of the prohibitory
clauses of the law, and has uno interest in the reservations which are directed and provided for under the general treaty to which this is a supplement."
You will recollect that, by the first section of the Ia w of 1842, • all of the·
. pow.ers and duties of the commissioners are hereby extended to claims under the nineteenth rticlc of the said treaty, and un{]er the s_upplement to
the treaty, to be examiued in the same manner, ::L11d with the same effect,
as in cases arising under the fomteenth article of the said treaty." .
It is desirable that you should meet as early as may be conveniently
practicable, and it was hoped that you could do so sooner thah is now contemplated; but the representations made to the department, by one of the
commissioners, have induced the Secretary of \Var to name the first day of
December next as the time ofyour assemblage, and Garlandsville, Mississippi, as the place. If, however, you can meet sooner, it will be very gratifying tel the department; and yon have the power, by the first section of thelaw of 1838, to adjourn your sessions" to such place or places, within the
State of Mississippi, as in" your" judgment the interest of the Government
and the claimants may require such sessions to be held."
You cannot be too careful in executing the law by which Congress has
prescribed the.requisites to a valid claim. In arriving at a just conclusion
as to the first requirement under the fourteenth article, th~ fact of the Indian registration, \Vard's list, and the additional cases in which he or his.
brother has given certificates, will be conclusive; but the secood aspect
·which the claim may put on (\riz : an offer to register }1im or herself) will
call fol: a vigorous examination and sifting of the evidence.. The claimant
and his or her fa\nily ought, in every instance, if possibl~, to be before you.
By an examination of the person, and the remarking of the height, age,
and of any peculiarity of face or person, either natural or owing to accident, you may be able again to identify the individual, and to detect attempt at imposition or double claims ma.de under the same or different articles of the treaty or supplement. Let the claimant make his or her statement without the possibility of prompting, and say where the agent (W.
Ward) was when he applied to be registered; who of his family or neighbors or brother Indians accompanied him ; name the persons, if any be
found in company with the agent; state what wps the reply of the latter,
and what he did; give the names and ages of his or her children, wjfe or
wives, &c.; by these, and other like questions that will suggest themselves
as you proceed, and the subsequent examination, \vhcn practicable, of those
referred to as present, the truth ·may be elicited.

11.
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In reference to the second requisit&, that he or she owned the improvement claimed for at the date of the treaty, and resided thereon for five consecutive years, unless when djspossessed as stated in the Ia w, it would be
proper, I think, to ask the claimant who were his nearest neighbors at that
time and since; 4n what chief's district, and upon or near what stream of
water he lived-whether north, south, east, or west of it-and how far !rom
it. The same in re"ference to any landmark or remarkable spot; whether
the land was rich or poor; well timbered or otherwise, level orrolling; and
by what designation of section, township, or range, known after it was surveyed; where he now lives, &c. By recurring, after these inquiries, to the
census of the Choctaw nation, by Major F. 'N. Armstrong, (of which a
printed copy will be fqrnished, and w-hich details in many cases the localities and other peculiarities of the Indian's residence,) you can gain valuable information, which will aid you in testing the truth of the statement
made; and these and similar interrogatories, and this examination, will
furnish you materials for further evidence that will lead to satisfactory COJ1clusions in your own minds.
Respecting the inquiry, whether the claimant has received any other land
than that now claimeu under the treaty or supplement; an examination of
the papers accompanying these instructions, and the trail) of examination
last suggested, will, enable you to determine how the facts are. ·
The previous inquiries will aid you in ascertaining whether the Indian
removed west, which is a simple matter of fact, more easy of establishment. Lists of those who are known to have emigrated will be furnished,
and will be regarded to be conclusive as to all whose names are upon them ;.
but there may be (and no doubt are) others, of whose removal west there
is no record evidence. In ascertaining whether a sale of the whgle or part
of his claim has been made previous to the expiration of five years from
the ratification of the treaty, (that is, prior to Feb. 24, 1836, by a Choctaw
claimant under the 14th article, to which class of claims alone the 9th section of the law of 1842 applies,) it will be advisable to inquire of each witness, and especially of the reservee in ~he respective cases, not only whethe~r
he has sold, assigned, or transferred such claim, but whethe»he has given a
power of attorney or agreement to assign, convey, or transfer, or made any
contract that has conveyed, or binds him in any shape to convey or assign
his land or claim to land, or certificate or other means or measure of remuneration that may .be substituted by the Government or otherwise for it ~
and what are the names of the alienees, or purchasers, or assignees, in either
case. These questions may be followed by others that .the circumstances.
of the several cases will suggest.
So far as they apply, these observations hold good as to claims under the
19th article and the supplement.
In conclusion, y·ou will report to the President of the United States, from ·
time tg time, your proceedings in the premises, and, within two years from
the time you entPr upon the duties of yol'lr offices, make a final rep0rt to
him, "with a full and perfect list of the names of all the Choctaws whom"
you "shall have determined to be entitled to reservations under this act;
the quantity of land to which each shall be so entitled; the number of
claims which can be located according to the provisions of the" third "section of this act ; and such as cannot be located according to the provisions
of the" third "section of this act." These report.'3 you are requested to
make at short intervals, as cases . shall be decided by you, for the acti{)n of
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the Secretary of Wa(' and the Presi<lent of the United States; so that· the
Choctaws whose claims shall be finally disposed of may be removed to
their Western homes as you progress.
The treaty, in its t4th article, as has ·already been observed, entitled
every reservee to the half section of land "for each unmf}.rried child which
is 4iving with him, over ten years of age, and a quarter section to such
child as muy be under ten years of age, to. adjoin the looation of the parent." ,
The construction of the department, heretofore, has been, that the whole reservation belonged to the parent. By a recurrence to the 3d section of the
act of August last, you will perceive that the commissioners are required
to ascertain the quantity of land granted to each Indian child, and to locate it "for said children, contiguQus to and ac !joining the improvement of
the parent.of such child-or children;" and "the President shall issue a
pateflt for each tract of land thus located," &c. The same separation of
the interests of the child from those of the parent prevails wherever the
1child is referred to.
This discrepancy bet>yeen the interpretation of the department and the
legislative provision was thought to be of sufficient importance to call for
the opinion of th~ Att6rney General. In answer to a communication on
the subject, that officer has replied (since the foregoing was prepared) lo
the Secretary of War. Of his opinion I send you a copy. The patent is
to issue in conformity to the provisions of the Ia w of 1842 ; that is, to the
parent .for his allotment of land, and another patent or patents to the child
-or children; "care. being taken, however, to show on the face of them
that they are issued to children, independent of their father, in conformity
with that act, and to fulfil the 14th article of the treaty." ·
You will. therefore, in your reports, separate the quantity of land which
you shall determine to he long to a child or children from that of the parent,
naming the former, and noting, according to the above quotation, that the
land is so set apart in conformity with the act of 23cl August, 1842, to fuliil the 14th article of the treaty. Whether the child or children are afterwards located on land, or certificates be issuet.l to them, you will please
to make th~ s~me entry opposite his, her, or their names, in your rolls and
records, observing, at each stag~ of determination on your part, the direction of the Attorney General as to issuing patents, which will be founded
on or follow the preceding acts and decisions of your board and the Executive, and the documents and records in which they wiJl be registered .
. You will please advise this ofqce of the name and residence of the gentleman who shall be selected as your secretary. His compensation is fixed
by tl1e 5th section <!f the act of 1837 at $1,500 per annum. For so mucl1
of your compensation as shall be due at any time, you are at liberty to
draw on the Commissioner of Indian Affairs, certifying that the amount is
actually due when drawn for. The same authority is given to your secretary, whose drafts will be accompanied by the certificate of the cpmmissioners, or any two of them, that there is due to him the sum drawn for.
You will receive a list of the different papers and documents which shall
go with this communication.
Very respectfully, your most obedient servant,
T. HART1-EY CRAWFORD,
Commissioner of Indian .!lffairs.
Hon. JouN F. H. CLAIBORNE, Natchez, Mississippi.
RALPH GRAVES, Esq., Columbus, Mississippi. :
RoGER HARToN, Esq., Holly Springs, Marshall County, Mississippi.
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B.
HoPAHKA, LEAKE CouNrY, 1\lhssxssiPPI,
December 20, 1842.
Sra ~ We have the honor to inform you that, in pursuance of a not~e·
duly circulated throughout the State, by public advertisement, we yesterday opened an otfice in this place. We have this day appointed Mr. Pierce
Bailey, of Richmond, Virginia, secretary of the board, atJd he has taken
the oath and entered upon the discharge of his duties. John Ellis, a citi~
zen of the Choctaw nation west of the M'ississippi, and who acted ~s interpreter to the former commission, presented himself as an applicant for
the same station, with strong recommendations from Messrs. Armstrong
and Upshaw, Choctaw and Chickasaw agents, and we have appointed
him, at an annual c~mpensation of fifteen hundred dollars, with the un1derstanding that we will recommend an extra allowance, should the· ser' vice required of him prove more laborious than w~ at present anticipate.
A:. good interpreter is indispensable. There are few persons qualified for the
place; and it is all important that the person •selected should be a man of
undoubted character. As onr power to act in this matter is only incidental,.
hut is, at the same time, absolutely necessary to carry out our trust, we
hope the arrangement made will meet the approbation of the department.
The enclosed rules and regulations have been adopted, and they will be
duly published in the newspa11ers or by handbill.
It is the intention of the commission, after having examined the claims
in this section of the StatE:, to adjourn to such other points as the public
convenience may indicate.
·
Roger Barton, Esq., our associate commissioner, has 'not; yet appeared
here, nor have we received anv communication from him. vVe should.
have been glad to have had th.e benefit of his experi(fnce and talents in
organizing the board.
\Ve have the honor to be, sir, most respectfully, your obedient servants,.
JOHN F. H. CLAIBORNE.
RALPH GRAVES,
Hon. T. HARTJ,EY CnA wFonn,
Commissioner of Indian .!lffai,·s, TVasltington City.

Endorsement.
Respectfully referred to the Secretary of ·war 1 January :2, 1843.
T. HARTLEY CRAWFORD.
·

Bl.
To all w!tom it may concern :
Notice is hereby given, that the undersigned, commissioners, acting undc 1
a law of the last session of Congress entitled" An act to provide for the
satisfaction of claims arising under the 14th and 19th articles of the treaty
of Dancing Rabbit creek, concluded in September, 1830," approved August 23, 1842, have opened an office at Hopahka, in Leake counly, in the·
State of Mississippi, and adopted the following rules and regulations:
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First. The board will assemble every day (Sundays excepted) at their
office, at 9 o'clock, A. M.
Second. Claimant•s may be heard by counsel, who, in all cases, will be
required to furnish a brief statement of the case, in writing.
Third. Applications must be made, in person, to the commissioners, or
by~ritten statementj setting forth the name of the claimant; the number
of his or her children over and under ten years of age at the date of the
treaty of Dancing Rabbit creek, and their names; the height of the claimant, and any peculiar feature or mark upon the person, which may serve
to identify or distinguish the said claimant; his or her place of residence·
at the date of the treaty aforesaid, specifying the part of the section, township, range, and land district; with an affidavit thereto attached, made before any officer competent, under the laws of the State of Mississippi or of
the United States, to administer an oath.
-Fourth. Claimants and their children entitled to O» applying for reservations mnst, in every instance, if possible, where proof of their claim is
gone into, appear in per~on before the bo:1rd.
They likewise give notice that all persons having claims under the 14th
and 1 9r h articles of the treaty aforesaid, or the supplemental articles thereof,
are required, by Ia w, to be presented to them for examination on or before
the 23d of August, 1843, or they will be absolutely barred.
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
HorAHILo\, December 19, 1S42.

c.

•

HoPAHKA, LEAKE CouNTY, MrssrssiPPr,
December 23, 1842.
Sm: I have carefullv examined the instruction .., transmitted to me from
the Oilice of Indian Affairs. They are explicit as to the class of claims
now under examiuation ; but there are claims of a different class alluded
to in the instructions, which may soon be presented for investigation, in
relation to which our dut'es are 'not as closely defined, from the fact that
you have not gone so much into detail in relation to them. I allude to
claims under the 19th article of the treaty, and the supplement to the
>treaty,. in cases where the lands were never relinquished, but were sold
by Government before the reservations were located.
By fhe first section of the act of the 23d August last, "all the powers
.and duties of the commissioners are extended to claims arising under the
19th article of the treaty, and under the supplement to the treaty, to be
examined in the same manner, and with the same effect, as in cases arising
under the 14th article of the treaty."
The third section of the act also provides that the commissioners shall
ascertain the Choctaws, ''if any, who relinquished, or offered to relinquish,
any reservation to which they were entitled under the 19th article of the
"treaty, or whose reservation under that article had been sold by the United
States; and shall also determine the quantity to which such claimant was
entitled, and the quautity of land which should be allowed him on extinguishment of such claim, at the rate of two-fifths of an acre for every
acre of the land t o which said claimant was entitled. such !and having
been estimated under this article a~ fifty cents per acre."

•
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Our instructions refer us to the directions of the Ia w as to thP. eshmate of
the quantity of land which should be allowed the claimant ou extinguishment of his title, after ascertaining the amount to which he would have
been entitled had his reservation been located.
·I suppose that the cases alluded to in the third section of the law, where
"the reservation had beeu sold by the United States," are those in which
it may be inferred that the lands were abandoned by the reservees~ and
theretore considered as relinquished to Government; but the.re are cases,
about which I have already been consulted, of a different character, the
-adjustment of which, in the manner prescribed by the law, according to
what appears to be the most palpable construction, would seem to be unequal and oppressive.
In the cases referred to, the reservees are said to have been induce(!,
in compliance with the wishes of Gov,.rnment, to go west with the
first and second removals, and before the country was surveyed so as to
admit of the .location of their reservations, and of course before they
could make m"ly advantageous sale of them. It is well known that the
country was not surveyed so as to admit of the location of all their
reservations for a number of years after the treaty; that the locating agent
was not, in fact, sent to make these locations until three years after that
event; that the public sales commenced about the time this agent entered
upon his duties; a11d that urgent measures had been used during the
three years intervening from the date of the treaty to induce the Indians
to remov·e west. The consequence of this course of proceeding on the.
part of Government, (totally unavoidable by the Indian reservee, if hehad not previously sold his claim,) was the sale of his land by Go.,·ernment, if it happened to be good or saleable land. It could not be expected that he shoultl be present in person at the precise time during the short
interval \Vllich afforded the only opportunity of. making his location, as
be had been removed to a distance of some four hundre.d miles, where he
was then residing, without tlie means of acquiring the necessary intelligence to enable him to prottJct his rights, and most probably without re:..
sources to enable him. to attend in person, if he had been notified; uor
could he have been expected to be represented by another, if he had been
so unfortunate as not to have found a purchaser before his removal.
I. am induced to believe, from representations made to me, that there
are cases of this kind wl)ich have been lying for years awaiting some
provision of Government for their adjustment; and my object in this communication is to ask whether the commissioners would be jmtined in
giving such a latitude of construction to the third section of Che law as to
distinguish, in any manner, between reservations under the 19th article
which have been relinquished, and others under the same article which
the commissioners may be satisfied, by credible testimony, were never
designed to be relinquished ? Or whether, if the reservccs are desirous
of having their claims investigated by the commissioners, but are unwilling to accept the compensation of two-fifths of an acre for -each acre of
their reservations, prescribed for relinquished reservations, we should take
any action upon them?
I have the honor to be, sir, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE.
Hon. T. HAnTJ,EY CnAwF·onn,
Commissioner of Indian ,!lffain
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CI.
DEPARTMENT OF WAR,

GEN'rLE:\fEN:

Office Indian .li.lfairs, January 13, 1843.
The•communication of Mr. Claiborne of 23d ultimo has

· been received, desiring the opinion of the department, whether "the commissioners would be justified in giving such a latitude of constructi6n to
ihe third section of the law as to distinguish, in any manner, between
reservations under the 19th article which have ·been ·relinquished, and
others under the same article which the commissioners may be satisfied~
by credible testimony, were never designed to be relinquished? or whether ,)f the reservees are desirous of having their claims investigated by
the commissioners, but are ·unwilling to accept the compensation of twofifths of an acre for each acr~t of their reservations, prescribed for relinquished reservations, we should take any ,action upon them?"
If the relinquishments have been . reported by the proper agents of the·
department, the report w~ll be conclusive. By the fifth clause of the 19th
article of the treaty of Dancing Rabbit creek it is thus provided: "But
should any prefer it, or omit to take a reservation for the quantity he may
be eutitled to, the United States will, on his removing, pay fifty cents an
acre, after reaching their new homes, provided that, before the first of
January next, they shall adduce to the agent, or some other authorized
person to be appointed, proof of his claim, and the quantity of it."
• From this stipulation, if the claimant have omitted from any Cause to
have taken his reservation, the United States engaged to pay fifty cents
an acre for the land he might have claimed if he had taken the necessary
steps, but he or she cannot have land-money in that event having been
substituted for it. The stipulation appears to be absolr~l'!, lea,'ing no
discretion. You will observe that those who formally relinquish and
those who omit to take are placed on the ~arne footing; in either case,
they receive fifty cents pEi!r acre.
The law of 23d August last is in conformity to the treaty. The third
section directs the commissioners to ascertain the Choctaws who have
relinquished, or offered to relinquish, the lands to which they were entitled
under the 19th article, or where reservations under the same were sold
by the United States, and shall determine the quantity of land to which·
thev were entitled, and the quantity to be allowed them, at the rate of
two-fifths to the acre, provided that they shall not consider or allow any
claim, unless the name of the claimant appears on Major Arm~trong's
register, returned to the Department of 'Var in 1832, and said register
shows him to be entitled.
With regard to the last branch of the inquiry, whether you shall" take
any action" upon claims presented, when the applicants "are unwilling
to accept the compeusation of two-fifths of an acre for each acre of their
reservations/' the department is of opinion that the commission is not to
r egard their willingness or unwillingness, but to rec$ive the <:!aims, (for
p-ressing which the fullest opportunity will be given consistent with the
l aw,) and make suGh :!n award upon them as 'the circumstances, treaty,
and Ia w, require. The measure and mean of compensation are fixed,
and the wishes of the claimants are subordinate. It may be, from the disi nclination referred to, that memorials or applications will be presented
to your board by the Choctaws, accompanied by a protestation against
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the receipt of a particular compensation, or other SUT)Jlusage of objectionable matter. Such memorials or applications ought not to be rec.eived,
but the parties pressing them should be required to present a simple
statement of facts, with a .proffer of proofs.
'fhe whole proceedings are to be submitted to the Secretary of War,
and, if he concur in your awards, patents are· to be issued, or certificates
issued under the direction of the Secretary, as the cases may respectively

•
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These views are expressed, after conference with the Secretary of War ..
Very respectfully, yours,

T. HARTLEY CRAWFORD.
u
hka, L ea k·e coun ty,
· 1M'zsszss1pp1.
· · · ,.
J. F. H. CLA!llORNE, Esq., ~ .n.opa
R ALPH GRAVES, E'sq.,
·
•

t

D.
Extract from a letter from John F. H. Claiborne and Ralph Graves to
Commissioner of Indian ,!Jffairs, dated Hopahka, Leake county,
Mississippi~ January 15,1843.
·
In a few days we shall forward to the department some seventy cases
under the, 14th· article of the treaty of. Dancing Rabbit creek, fnll}r adjudicated.

E.
WAR DEPARTMENT;

Office lndian Affairs, January 19, 1843.
SxR: I have the honor to inform you, in reply to the last paragraph of
your letter of 22d nltinio, that I have conversed with the Secretary of \Var
on the subject of payiug witnesses appearing before yo1,1 in casPs of the
settlement of the business of your commission, who concurs with me in
the opinion, that only such witnesses, if any, as are subpamaed by the, ·
United States, can be paid for their attendance by the United States . .Parties wishing to prove up their claims must do it at their own cost.
Very, &c.

T. HAitTLEY CRaWFORD.

J. F. H.

CLAIBORNE, Esq.,
RALPH GRAVE s, Esq.,

~ Hopallka, Leake county, Mississippi.

S

F.
HoPAHKA, LEAKE CouNTY,

MissxsstPPI,

January 22, 1843.
SIR: We have about eighty cases (heads of families) in w ch the testimony is nearly completed, and intend to forward them in a few days to the
departmem, for final action, but which will now be delayed in consequence
2
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of a protest filed against them, and <ill others which may come before the
commissioners, until the investigation asked for in said ''protest" can be had.
Copies of the protest and all other papers in re!a'tion thereto are herewith transmitted.
We !1ave addressed a Jetter of this date to 'Messrs. E. B. W. Kirksey
and James Poindexter, the-authors of the protest, requesting them to name
some day, as early as possible, to which the persons should be subprenaed
· to attend before the board, whom they have requested to be summoned as.
witnesses on the part of the United States.
•
"\Ve communicate these papers to you, in order to obtain your approbation of our course in relation thereto, and to obtain from you any suggestions in reference ~hereto, which you may deem proper to make.
"\Vc .would respectfully suggest, in order to prevent the Government from
being put to unnecessary expense, if it would not be proper for the board
to require of any person desiring witnesses to be summoned at the expense
of the Government, that he shall make affidavit, setting forth the facts
which he expects to pro\'e by each \\:itness, in order to show the materiality
of his testimony.
We have the honor. &c.

.

JOHN F. H. CLAIBORNE.
ltALPH GRAVES.

.Hon. JonN C.

SPENCER,

Secretary of War.
Copies of paper's transmitted herewith.
!.-Protest and letter of E. B. \V. Kirksey and James Poindexter to the commissioners, dated
January 16, 1843, received January 17.
z.-Reply of commissioQ.ers to them, dated January 17.
3.-Letter from Messrs. Kirksey and Poindexter to the commissioners, asking further delay, of
January \8.
4.-Lettcr of Charles Fisher, agent and attorne), &c., asking, on the part of the Indians, his'
clients, for the investigation requested by Messrs. Kirksey and Poindextcr-filed January 20.
5.-Letter of John B. Forrester and Benjamin J . Juckoway, attorneys and agents of Indians, ask~
ing for the examinations, &c., called for by Messrs. Kirksey and Poindexter.
5.-Letter from commissioners Claiborne and Graves to Messrs. Kirksey and Poindexter, deled
January 22, 1S43, requesting them to name an early day for the investigation, &c.
THE COMMISSIONERS.

F 1.
HoPAHK.A,

G 1 :NTLl:)n:~:

January 16, 1843.

We, your petitioners, respectfully demand of your honorable court to file this, our solemn protest, against any Choctaw claim growin" out of the 14th article of the treaty of Dancing Rabbit creek, being
g;auted 'or confirmed by your honorable body, until a full investigation
can be had in each case.
\Ve are sa ·sfied that there are not more than one hundred heads of families. entitled under said article of said treaty; and if your honors will grant
writs of snbprenus for witnesses. and documentary testimony, we pledge
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ourselves to produce evidence which shall be fully competent to convince
your honors that a very large portion of the claims which will be presented before your court, for its action on the same, are entirely unjust, and
that many Indians so claiming never, in the first particular, complied with
the requisitions of said treaty. In filing this protest, we are not actuated
by any improper motive, but simply from a desire that justice should be
done both to our Government and to the Indians; and, feeling confident
that your honors arc actuated by similar motives, we have adopted this
course, to enable us to produce such testimony as we are uow in possession
of, also that which we are daily becoming p0ssessed of.
In conclusion, we beg leave to subscribe ourselves your humble and
obedient servants,
E. B. W. KIRKSEY.
JAMES POINDE~TER.
Hon. RALPH GRAVEs and J. F. H. CLAIBORNE,
Commissioners of the United States.
John H. Hand,
Columbus,
Henry Berks,
Oktibbeba county,
Jubal B. Hancock,
Lauderdale
do
Stephen Wood,
Washington
do
Heuben H. Grant,
Noxubee
do
Hartwell Hardaway,
do
do
William P Chiles,
do
do
James Cobb,
do
do
Thomas D. Wooldridge,
do
do
Stephen Cocke,
Columbus,
Greenwood Lafl.oore, Yallabusha count);,

1\lississippi.
do.
do.
do.
do.
do.
do.
do.
\
do.
do.
do.
To the honorable commissioners ·now in session at Hopa!tka, to investigate Choctaw Indian claims ?.mder the treaty of Dancing Rabbit
creek:
We wish the above named gentlemen subpmnaed to attend your honorable court at Hopahka, on the first Monday in February next, in behalf
of the United States, on said claims.
E. B. W. KIRKSEY.
JAMES POINDEXTER~
JANUARY 16, 1843,
F 2.

HoPAHKA,

LEAKE CouNTY~

MisSISSIPPI,
Januar.lJ 17, 1843.
GENTLEMEN: \Ve have received vour "protest" against any Choctaw
claims growing out of the 14th article of the treaty of Dancing Rabbit
creek being granted or confirmed, dated the 16th instant1with an accompanying list of witnesses whom you desire to be subpmnaed. We respectfully request that yon will furnish us, in writing, the facts, or nbstance of
them, which you expect to establish by each witness, and the-character of
the documentary evidence which you desire as proof in the case. We have
many documents now in our possession, and those you desire may be
among them.
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We will forthwith subpmna the witnesses designated by you to attend
before us on the day stJggested by you, to wit: the first Monday in February next.
'
We will observe that further time will be given you to file your docuumentary evidence, should you not be able to procure it by that time.
Very respectfully, your obedient servants,
J. F. H. CLAIBORNE.
RALPH GRAVES.
Messrs. E: B. W. ·KIRKSEY and
JAMES PoiNDEXTER·

F 3 ..

•
To the honm·c{ble
Ralph Gmves and John F. If. Claibome, commissioners of the United States, now in session at I-Iopahka:
GENTLEllfF.N: We acknowledge the receipt of your letter, informing us
that you are ready to have the gentlemen subpmnaed we requested to attend
this court, on the first lVIonday in February next.
It would ~e impossible for us to attend on that day; in fact, there would
be no certainty in haviug all the witnesses at so early a period. \Ve will
suspend the issuing said subpamas until further orders.
Respectfully, your obedient st!rvants,

E. B. W. KIRKSEY.
JAMES POINDEXTER.'
JANUARY

lS, 1843.

F 4.

To the honorable board of commissioue1·s, now in session at Hopahka, toinvestigate c:laims arising under the Ht!t article of the Choctaw treaty qf 1830 :
.
The undersigned, acting as agent and attorney for many of tbe claimants,
respectfully represents, that the "protest" of James Poindexter and E. B.
W. Kirksey, laid before the board on the 17th instant, on the subject of the
Choctaw claims, if permitted to remain on your file without action, is well
calculated to raise unjust prejudices against the rights of the claimants, and
to imply an imputation of fraud ·on the conduct of their a,gents and attorneys. The undersigned does not deny the right of any citizen to come forward and oppose Hiese claims, but be insists, whenever such opposition is.
made, and charges of fraud presented, that an investigation should immediately be made of such charges, or, at least, with as little delay as possible. .&I though the charges in the "protest" are general and unspecific,
we would, for the present, waive this objection, provided an early and speedy
investigation can be had of the matter. It appears, however, there is no
certainty w en the trial cat) be had. The authors of the "protest," (who
are the accusers in the case,) 011 presentation of their paper, asked th"l commissioners to assign the first 1\Ionday in February for investigation. The
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board agreed to ·appoint the day for trial designated by themselves;and ordered :mbpamas to be sent out for all the witnesses furnished on their list,
when, on the annunciation of their orders to them, they withd~ew their proceedings, so far as .relates to the time o£ action, and address a letter to the
board, saying, " We will suspend the issuing of said subpcenas tmtilfurther orders"-thus placing·the whole matter in such an attitudt? as to keep
the "barges hanging up against the claimants, without ~iving them an oppo .... unity of confronting their accusers and sifting the proffered testimony.
The undehigned, in behalf of his clients, obJects to this•node of proceeding,
on the following grounds: First, because, to permit men to come in and
enter on record charges offraud against the claimants, without at the same
time fixing on a day for the trial, is not only vexatious to the accused party,
but, if not desig~ed, is yet well calculated to raise unjust prejudices against
the claims, not ouly in the public.mind, but likewise in the minds of the
·commissioners, and of the President of the United States, who has final actjon on them; and, secondly, because it is contrary tq the spirit o{ our free
stitutions, that charges should be made against ally man or set of men,
without at the s::tme time giving them an opportunity of confronting the
accusers and cross-examining the witnesses.
It must be so that these charges, so formally made against the claimants,
are either true or they are false. If they be true, then the same disinterested patriotism that brbught them into existence should hasten the investigation to a close, in ord.:;r at once to stop fmther expenses urider the com:rpission, and protect the Government from the danger of frauds. On the
other hand, if they be FALsE, then sheer justice to the claimant~, and to
their agents and attorneys, who stand implicated, drnwnds tl'tat the investigation should go right on, or with as little delay as possible, so that unjust
suspicion may be dissipated, and the claims placed before the board on
their merits alone.
·
•
The undersigned, therefore, in behalf of the claimants, most respectfully
asks the board now, at once, to proceed to appoint a time for the investigation of their charges, and that they. do not only snmmon before them all the
witnesse11 named by Jag,1es Poindexter and E. B. ·w. Kirksey, to give evidence in the matter, bnt that they also summon the said Poindexter and
Kirksey to appear before the board, to declare, on their oaths, all that they
may know touching the fraudulent character of these claims.
CHARLES FISHER.
Respectfully,

F 5.

To the honorable tlte bom·d of commissione1·s of Choctaw claims, sitting
at Hopahka:
The undersigned, counsel for a number of claimants under the 14th article of the treaty of Dancing Rabbit creek, would respectfully represent to
your honorable board, that they have lately witnessed, with surprise, a pro~eeding professedly instituted for the purpose of arresting the action of the
board, defeating the provisions of the law by which it was constituted, and
destroying the rights of the claimants under the 14th article of the treaty.
It is hardly necessary to state that the proceeding to which they allude
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is the recent presentation of Messrs. E. B. W. Kirksey and James Poin-dexter to the commissioners, in open court, of a written protest against any
:final decision or report by the board in cases under the 14th article of the
treaty of'Danciug Rabbit creek, containing charges of a general character
against the justice of the claims, artd accompanied with a request, also l.n
writing, that the following persons, represented by said Kirksey and Poin~
dexter as material witnesses for Government in the investigation of· these
claims, might be summoned before the board :
John H. H&nd,
Columbus,
Mississippi. •
Henry Berks,
Oktibbeha county,
do.
Jubal B. Hancock,
Lauderdale do
do.
do.
Stephen Wood,
Washington do
Reuben H. Grant,
Noxubee
do
(lo.
l do.
do
. do.
William P. Chiles,
Hartwell Hardaway,
do
do
do.
James Cobb,
do
do
do.
Thomas D. Wooldridge,
do
do
do.
Stephen Cocke,
Columbus
do
do.
Greenwood Lafloore,
Carroll
do
do.
How far a protest against any final action of the board upon' any claim
presented for their <idjudication, in accordance with the provisions of the
law under which they act, containing only general statements and promises, without auy specific charges or assurances, and without the affidavit
accompanying its indefinite averments, should operate as an injunction
upon the proceedings of the board, is a question about which the undersigned do not wish at 'present to express an opinion. They are aware,
from a perfect knowledge of the history of the Choctaw treaty, and the ~!aims
arising under it, through the vicissitudes of a twelve years' prosecution of
violated rtghts before the department, agents of Governmeht, Congress,
boards of commissioners, and the courts of the States, during every stage
of which prosecution the cry of fraud has been loud and wide, that the pres~
ent board of commissioners must necessarily feel a desire to act with the
utmost deliberation, and that they will be inclined
listen to any suggestion of fraud, from whatever source it may come.
The undersigned, so far from objecting to such a course, are anxious, on
all accounts, that the claims of their clients should be su.bject to the most
rigid scrutiny; that every charge of fraud which ever has been made, or
can be made, should be presented and tested before an impartial tribunal,
and that the history of fhis treaty, the claims arising from its violation, and
the injuries and sufferings of the helpless claimants, should be published to
the world, \Vith the advantage to Government of every fact which can in
any degree operate as an excuse for the cruel treatment these claimants
have received at her hands.
The undersigned would naturally suppose that the documents"presented
t9 the boa.rd by said Kirksey and Poindexter, accompanied by their vm:bal
statements, that they were employed by a company to destroy all the claims
under the 14th article; that one member of the company had promised to
contribute to this object one thousand dollars in cash: and that they expected, if successful, to be handsomely rewarded by Government, would
certainly, by the boldness and Jll.il.gnitude of the enterprise, be likely to produce an impression that they and the witnesses they name are in posses-
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JJion of facts in relation to these claims important to be known by the board,
and that they may therefore be considered material witnesses for the Government. The undersignea believing, therefore, that it may be considered
il portant to Government, and feeling that it is equally due to the interests
of their clients and to their own characters to test the charges of l\Iessrs.
Kirksey and Poindexter, and being anxious, moreover, to avail themselves
of the first opportunity which has occurred in the prosecution of these claims
of confronting their accusers upon wholesale charges of fraud, heretofore
made iri the shape of letters, memorials, and ex parte affidavits, for the
purpose of operating at a distance to the prejudice of the claims, without a
particle of evidence in the.ir composition affecting the rights of the claimants, do most respectfully pray that your honors would comply with the
request of said Kirksey and Poindexter in its fullest extent, and that the
persons named by them as material witnesses for Government may be summoned before the board at as early a day as practicable, that they may be
subjected to such examination as will be likely to elicit all the knowledge
hey possess in relation to this important matter between the Government
and the Choctaw people. And the undersigned would further pray, that
the said Kirksey an'd Poindexter may be also summoned to appear before
them, as well as Samuel Stone and Erasmus L. Acre-two persons named
by said Kirksey and Poindexter as. feeling a deep interest in the destruction of these claims, and who may therefore be supposed to be in possession of some knowledge as to the ground of this opposition.
The undersigned, during their connexion with this prosecution, so far
from ever having felt ttte least desire to conceal any fact in relation to these
claims, have been unwearied in their efforts to induce Government, as an
act of justice to their unhappy clients, to erect a tribunal for the adjudication of their claims in the country where this'treaty was made and violated,
where the claimants or their survivors have lived and sqffered ever since,
and where the witnesses reside whose testimony may be important to establish or invalidate their claims. They never did shnnk, nor will they,
from the most scrutinizing investigation; all they ask is, to meet their opponents oh fair and hooorable grounds.
The undersigned may be excused from remarking, in conclusion, that
they hope to be able to satisfy your honorable board, even by the testimony
of the witnesses of the Government and the most active opponents of thesP
claims, of the following facts, to wit:
1. That the Choctaw treaty of Dancing Rabbit creek was grossly violated in its 14th fundamental article ;
2. That hundreds of the Choctaw people were in consequence deprived
of their just rights, whose wrongs have remained for twelve- years unredressed ; and
3. That the combinations heretofore formed to discredit the claims, and
prevent any adequate relief from Congress, although successful, have all
originated from a mistaken or perverted view of the subject.
All of which is respectfully submitted.
JOHN B. FORRESTER.
BENJAMIN J. JACKOWAY.
HoPAHKA, Jantwry 21, 1843.
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F 6.

To ilfes.m;. E. B. W. Kirksey and James Poit~dealler, lklacon, Noxubee
county, Mississippi:
GENTLEl\>IEN: Since you left here on the 18th instant, the investigattort
asked for by you in your "protest" and letter of the 16th instant has been
urged upon us, by petitions now on file, by several of the agents and attorneys of the Indians, to be had without unnecessary delay.
Our present object in addressing you is, to request that you name some
early day to which yon desire the witnesses, (a list of whom you gave us,}
and any others you may desire, shall be subp~naed to attend before us, in.
order that the investigation you asked for may be commenced without
delay.
Very respectfully,

JOHN F. H. CLAIBORNE.
RALPH GRAVES.
HorAHKA, LEAKE Cov1'1T·r , January 22, 1843.

F 7.
I

DEPARTMENT OF

W A:&,

Office Indian Affairs, February s, 1843.
Your communication of the 22d uitimo, to the Secretary
of War, has been referred to this office, with the several accompanying
papers, viz: copies of a letter from E. B: vV. Kirksey and James Poin-.
dexter ,_ Esqs., to yourselves, dated 16th ultimo, pwtesting against the confirmation of any. claim under the 14th article of the treaty of Dancing
Rabbit creek with. the Choctaws-stating that there are not one hundred
good claims under said. article-pledging themselves, that, if you will grant
subpamas, &c., to prove many of the claims unjust-and furnishing a list
of witnessP.s whom they desire you to summon J,efore you on the first
Monday in February; of your reply of next day, requesting to be furnished with a statement, in writing, of the facts and the character of the
documentary evidence proposed to be -adduced-informing the applicants
that you have many documents, and that among them may be those desired-that you will forthwith subpama the witnesses designated to appear on the 1st of February-and that further time will be given to produce the uocumentary evidence, if necessary; of ,their answer of the 18th
ultimo, saying it would be impossible for them to attend on the 1st of February-that in fact it would be uncertain whether all the witnesses would
appear at so early a period, and thllt "we will ~uspend the issuing said
subpcenas until further orders;" of a memorial addressed to. you by Charles
Fisher, Esq., as "agent and attorney for many of the claimants," setting
forth that the said ,protest, if it remains on your files without act'ion, is calculated to raise"prejudices against the claimapts, their agents and attor·
neys, and requesting that the board will fix a time for the hearing of the
allegations aforesaid-and will summon all the witnesses named, and the
said Poindexter and Kirksey, t~ testify in the premises; of a memoria],
dated the 21st of January ultimo, by John B. Forrester and Benjamin J.
Jacko way, Esqs., '·' counsel for a number of claimants under the 14th arGENTLE!ttEN:
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ticle," &c., stating "that they have la'tely \fitncsscd, with surprise, a proceeding professedly instituted for the purpose of arresting the action of the
board, defeating the provisions of the law by which it was constituted, and
destroying the rights of the claimants nnder the !4th article of the treaty"they desire, as does l\Ir. Fisher, the most rigid scrutiny, and believe
they call establish the violation of the treaty-that hundreds of Choctaws
have been deprived of their rights-and thai'' the combinations heretofore
formed to discredit the claims," &c.," have all originated from a mistaken
or perverted view of the subject ;" and of a communication from the
board to Messrs. Kirksey and Poindexter, of the 2Zd of .January ultimo,
referring to the foregoing memorials, and requesting that an early day be
named for the appearance of the witnesses designated, adding," and any
others you may desire shall be subpa:maeu to attend before us, in order
that the investigation you asked for may be commence~ without delay."
These papers were handed me by the Secretary of \Var, for examinatiol'!,
and my views on the subject. After conference with the Secretary, who
oncurred in the opinions I expressed on 'the subje~t, a general reference
of your communication\vas made to this office ; to which this is a response.
Your proceedings are approved. In the prosecution of your duty, I
would not be precise about the form in whit;h a claim or other application
may be made. Though protests ought not to be regarded as such, still,
if they ar0 coupled with an allegation of fraud, with an application for
process, or the presentation of a claim, r would receive them, an<\ act as
if they contained no protest. ·when the communication of the 13th u].
timo was made to yon, i"r1 which you were told that memorials or applications might be· presented to yonr board, "accompanied by a protestation
against the receipt of particular 'compensation, or other surplusage of objectionable matter," and that "such memorials or appiications ought not
to be received, but the parties preferring them should be required to present
a simple statel'nent of facts, with a pro.trer of proofs," it was supposed
that tl7is form of proceeding would be confined to a few cases under the
19th article; but, as it now appears that the great body of the claims will
be assailed, and the ground covered be very extensive, l am of opinion
the door should be opened as wide as possible. To effect this, as much
latitude ·as is consistent with the law under which your commission was
organized, and with a faithful discharge of your dnty, should be allowed,
to investigate all claims, and allegations of fraud in relation thereto. A
day should be fixed for the hearing, allowi11g to the parties litigant a reasonable time to prepare their proofs, oral and documentary-of the reasonableness of the time, you must be the judges; but. I would advise yon,
in determining it, to be liberal. For the same reasons, I would not regard the form of application, provided it sat out an ititelligible exhibit of
facts, but would look to . the substance more. Every allegation of fraud
should be examined as closely as possible, and every reasonable opportunity afforded for exposing it; taking care that such delay does not occur
as to defeat the great object Congress had in vi~w in raising the commission.
.
In reference to the latter branch of your suggestion and inqniry, "if it
would not be proper for the board to require of any person desiring witnesses ·to. be summoned at the expense of the Government, that he shall
make atlldavit, setting forth the facts which he expects to prove by each
witness, in order to show the materiality of his testimony," the Secre-
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tary of War and myself are Q'f opinion that this should be done by all
means; otherwis~ the Government may be burdened with heavy expenses
for the summoning and attendance of witnesses on behalf of the United
States; whose testimony would be wholly irrelevant, and the witnesses
themselves incompetent. To guard more effectually against such an abuse,
I would suggest the propriety of requiring the applicant to swear, further,
that the proposed witness or witnesses are material, and not interested in
the issue. This, it strikes me, would be proper, because you will be probably often called on for subpamas for witnesses in cases that you ha,·e
not reached or examined at all, or but partially.
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD~
J. F. H. CLAiBORNE and RALPH GRAVES, Esqs.,

Hopahka, Leake county, Mississippi.

G.
WAR DEPARTMENT,

Office Indian .ll.ffairs, January 24, 1843.
GENTLEMEN: 1 have the honor to acknowledge the receipt of Mr.
Claib9rne's letter o[ 22d ultimo, in which he asks for a copy of th.e document referred to by your predecessors as the tabular statement accompanying their report, and calls my attention to the certificates of the secretary
of the late board, in favor of two individuals, of their attendance as witnesses, who desire to know if they will be paid.
The tabular statement referred to by former commissiOners is a statement in detail of their opinions on each adjudicated case, with reference
to the character of the testimony on which their opinion was formed.
This paper was purposely omitJed to be sent to you, for the reason that
it might be referred to by persons having claims to be adjudicated, who
would use the information obtained from the doings of the late board
in the prosecution of their claims before you, having ascertained what
testimony was deemed sufficient to obtain a favorable award. It Js not a
document deemed to be material in the promotion of your labors, beca1:1se
you have been furnished ·.vith a list of the names of those persons whose
claims were reported on by your predecess<;>rs, and who are the same parties indicated on the tabular staliement. ·
That part of Mr. Claiborne's Jetter in relation to witnesses was answered on the 19th instant.
Very respectfully, your obedient servant,
·
T. HARTLEY CRAWFORDMessrs. CLAIBORNE and GRAVEs,

Hopahlw, Leake county, Mississippi.
H.
WAR DEPARTMENT,

Office Indian .lljfairsJ February 13,

1~43.

GENTLl':MEN: I have the honor to transmit, herewith, the copy of" a list
of the names of Choctaw Indians who have been paid by the United
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States for the lands relinquished under the last clause of the fifth subdivision of the 19th article. of the treaty of 1830, showing the amount
paid to each, the time when paid, and the chief's district to which he belonged."
The information conveyed by these papers was obtained from the office
of the Second Auditor, and wouhl have been designated on the copies of
Armstrong's registers, forwa.rded to the commissioners on 24th November,
had it been in the power of this office to have done so. The copies now
sent will enable you to cause the proper entries to be made on Armstrong's
registers, and, with those made by this office, will show the claims which
appear to be unlocated, which must be those that wonld have been designated on the list which !•intended to transmit with your instructions, and referred to in your letter of 31st December, but which list could not be pre-·
pared in the absence of the information now communicated.
.
Very respectfully, your obedient servaut,
T. HARTLEY CRAWFORDMessrs. CLAIBORNE and GRAVEs,
Hopahka, Mississippi.

I.
DEPARTMENT OF

\VAR,

Office Indian .!iffairs, Febrttary 17, 184 3.
S1a: An act of Congress of the 23d day of August la'st, entitled "An
act to provide for the satisfaction of claims arising under the fourteenth
and nineteenth articles of the treaty of Dancing Rabbit creek, concluded
in September, one thousand eight hundred and thirty," having revived
the acts of 3d March, 1837, and 22d · Pebruary, 1838, and -the President
of the United States having, by and with the advice and consent of the
Senate-, appointed you one of the comn 'ssioners to execute the several
laws referred to, I have now the honor to enclose your commission of
this date.
Two of the commissioners heretofore appointed are now sitting at Hopahka, Leake county, Mississippi, and it is of the utmost importance that
you should proceed with as little-delay.as practicable to join tl}em, which
I respectfullY. urge upon yon. Under less pressing circumstances, I should
send you a copy of the instrnctions which were prepared for the board,.
under date of 24th October last, and forwarded (a copy to each ) to th~
commissioners who are now in Mississippi, but the necessity for as much
despatch as is in your power induces me not to wait for a copy of the
communication referred to, which is long, and would occupy time; and
it cannot be very material, as you will find with your associates two copies,
to which you can have reference, as well as to all other documents and
papers which were transmitted to them as necessary to the discharge of
their duties.
You are aware, no doubt, of the general nature of the duties imposed.
They require an investigation into the claims which shall be preferred to
the board for reservations to land bv Choctaw Indians under the 14th and
19th articles of the treaty of Septen1ber, 1830, and the supplement thereto,
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according to the terms prescribed i'1 the law of 1842. The execution of
the Ia \V is .regarded to be of great consequence; as well in the justice which
it is expected to bring to the Indian claimaDts, as in view of the settlement
of titles to land in Mississippi, and the · cons.eqnent more rapid peopling
of the State.
Tl;n~ term ·durins- which the board can sit is limited to two years from
the rime of its first organization; and no claim can be allowed which is
not presented before. the 23d August next.
The salary of ,a commissioner is $2,500 per annum, as fixed by law.
The mode of payment adopted as to the two commissioners now west is
to send them, through the Treasury, drafts or warrants for their compensation, monthly, as it falls due. Your salary will commence, I am instructed
by the Secretary of War to say, from the day you qualify by taking the
oath of office, and will he forwarded to you as stated above. I s.end, herewith, a form of the oath required by law, which you will please take before some judge or justice of the peace, (the former, if convenient, would
be preferred,) and tran~mit it to this office.
Very respectfully, your obedient servant,.
T. HARTLEY CRAWFORD.
WxLLIA~r TrLER, Esq.,
Charles City Cow·t-housf!, Virginia .

.'

K.
HoPAHKA, MrssrssiPPI,

~!arch,

27, 1843.

SIR: \Ve shall adjourn in a day or two at this place, and open an office

a t the Old Yazoo Village, in the county of Neshoba, ou the 3d day of April.
Our address will be, Herbert's Po~t Office, Neshoba county, Mississippi,
via Charleston, South Carolina, and Livingston, Alaban;m. The Hon.
William Tyle.r, of Virginia, arrived yesterday, and has taken his seat at
the board.
We have taken the testimony in some two hundred and fifty odd ca~es,
(besides transacting much other business,) and shall probably proceed. to
-adjudicate them early in May.
"\Ve have the honor to be, sir, most respectfully, your obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
Hon. T. HARTLEY CRAWJWRD,
Commissione1· of Indian .!l.ffairs.

L.
HoPAJIKA, MxssissiPPI, ll1arch 21, 1843.
SIR: As we are about to adjourn here, I beg to call your attention to
the duty performed by our secretary, P. Bayly, Esq., in bringing" out the
public douments intended for tnis board.
His expeuses coming out by the route he travelled were heavy, and he
h ad to pay a considerable sum extra for the transportation of the documents.

•

29

[ 168

J

Is it not usual to ailow agents thus sent out compensation for the\r travelling expenses and other incidental expenses?
If so, 1. beg to recommend. Mr. Bayly's claim to your consideration.

He will forward it as soon as I am advised of your views on the subject.
He is a most admirable olficer, ahd discharges his duties promptly and
ably.
I have the honor to be, most respectfully, your obedient servant, •
"
JOHN F. H. CLAIBORNE.
Hon. T. HARTLEY CRA wFoRn,
Commissioner of Indian .!J.ffairs.

M.
HoPAHKA, LEAKE CouNTY, Mrssrssil'PI,

.flp1·il 1, 1843.
SIR: We have the honor to inform you that we have to-day adjourned

at this place, to meet at the Yazoo Old Village, in Neshoba county, Mississippi, on the 3d instant. Our colleague, Mr. Claiborne, left on the morning of the 28th ultimo, on a visit to his family.
The board proposes for the next two or three months not to 43xamine
testimony in any new cases, but to go from point to point, convenient tO>
the claimants, merely to receive such claims as mliy be 'presented, and have
them docketed and filed.
The board has come to this determination for several reasons: 1st, to·
enable the claimants to. file their claims before the 23d of August next ;
and, 2d, to enable them to make a crop this year, as, by this course, they
will not be required necessarily to be absent from home more than twodays perhaps during the cropping season.
We have the honor to be, very respectfully, your obedient servants,
RALPH GRAVES.
WILLIAM TYLER ..
!{on. T. HARTLEY CRAWFORD,
Commissione;· of Indian .llffairs, 'fVas!tington City.

N.
yAZOO OLD v IL.L AGE,

Neshqba County, Mississippi, .llpri/15, 1943,
SIR: We have the honor to submit the following points of difiiculty;which it will become necessary for us to settle in the adjudication of the
cases naw before us, and respectfully solicit the views of the department in
relation to them :
.
Under the 14th article of the treaty with the Choctaws, is the parent e,ntitled to the whole grant, embracing· his section, the half and quarter sec..
tions given on account of his children ; or is he entitled only to his own
section, and the children to their half an<f quarter sections, respecti\'ely?
Th~ first is in accordance with the opinion of Secretary Cas:>, and upmt

•
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which the action of the department heretofore has been based; the latter
5eems to be the interptetation of Congress in the act of August last. Attorney General Legare declines to express any preference for either of these
-interpretations, and leaves the matter for judU:ial exposition.
The following questions and suggestions will show the necessity which
tne .c.;ommissioners are under of"adopting o11e or the other of these constructions of the treaty:
In many of the cases which. have been presented to the commissioners,
the parents or heads of families, before the expiration of five years, have
removed west, even after signifying their intention to become citizens of
the States, leaving some of their wives and children in the ceded country.
Do the children get any lands in these cases or not?
.
There are cases where the children have gone west within the five years,
leaving the parents behind. Does that portion of land allowed ou their account become forfeited or not ?
The interpretation of the treaty by Congress, it seems to us, \vould avoid
these difficulties.
·
Again, in many cases there are adopted children, constituting at least
one-fourth of the children now in tiJe country. They being children of the
wives by former marriages, or of female relations, upon whose deaths'the
maternal kindred (especially the uncles, who, by the Indian customs, are
regarded as the natural guardians) ~dopt the children in their families, and
treat them with even more favor than their own. The maternal uncles
possess the right of custody, to the exclusion of the father, and invariably
exercise it. This last' class, who, with their families, constitute perhaps
<me-half of the present Choctaw fatl).ilies in the ceded country, are left entirely destitute under the construction of the treaty "oy Secretary Cass, and
would, under the construction of the Legislature, be provided for. These
-children cannot be the heirs of the head of the family. The laws of Mississippi, which wen~ extended in 1829 (before the date of the treaty) to the
persons and property of the Choctaws, (see Howard and Hutchison, p. 76,)
.do not make them heirs; so that if the constrnction of Secretary Cass be
adopted, they could never have eceived any benefit under this pro':ision
of the treaty, or' received any thing from their foster' parents, except by will
or by deed-two P-xtremely improbable events to occur among savages.
The interpretation of Congress.would perhaps save thell,l from a conditio11
of vagrancy to which that of Secretary Cass would inevitably consign them.
\Ve would also remark, that at least one-third of the heads of families
are now dead-made no wills of course, and made no deeds we pr~sume,
for the benefit of any Choctaw.
These are difficultiel' growing out of either construction of the treaty, and
1n the execution of the treaty itself, as you will perceive by the following
supposed cases, the circumstances of which do actually exist in many of.
the cases before us. ·
Suppose the parent's section, embracing his improvement, has been sold
by the Government, and the adjoining, out of which the children are to have
locations made, are unsold: must we award scrip to the parent and make
the locations for the children ? Then, suppose the adjoining sections have
been sold, and the parent's unsold: \Vhat shall we do in this case? Suppose a small portion, say one-eighth of the land Gf either, be s•)ld, the residne
unsold: must we award scrip for the whole claim, or for a part only? Or,
that one child's portion only is sold: shall we locate for the other children?
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Suppose th.ere be some five or six heads of families claiming the same
section, (this is a common case:) which shall have preference? Let it be
A; then; are the adjoining lands to be located (if unsold) for the children of
A, or for the other heads of families? Suppose both may want the land
or scrip: IJOW shall we adjnst thi:s controversy? .Did Congress design to
furnish a remedy for many of these ditficulties, or is further legislation ne~ua~?
•
·
If tlie construction given to the treaty by Con·gress be the right one, (and
1t seems most equitable,) then, in some cases, the parents would have lauds
located for them, when their children would rec~ive scrip and the children

lands.
.

Should not this state of things be remedied ?
Indians manifest the greatest repugnance
to removing west-will not talk of it with any patience; and it is the impression they would soo~er abal!don their claim than be urged on this subject. Their white friends will, for certain benefits, keep up a feeling of
opposition among them to removal; hence, all efforts on the part of Government to get them to remove will be nnpr(lfitable, until all of the cases
(not a part) before the commissioners are finally disposed of. Their agent~
and white friends will then have no longer any inducement to oppose their
removal west. Then, and not until then, will Gevemment succeed in get·
ting otT even a hundred. We would doubt the policy of urging on them
the question of removal at this time; it cannot succeed, and would only produce unkind feelings on their part against the Government. In three or four
years from now the Indians will be glad to go west, and then Government can do something towards removing them. We would respec~fully
suggest that the commissioners be not required to adjudicate any cases until the testimony in all of them is completed.
·with sentiments of profound respect, we have the honor to be, sir, your
obedient servants,

Vv e would also state that ihe

WILLIAM '£,YLER.
RALPH GRAVES.
Hon. T. HARTLEY CaAw.voan,

Comm'r of Indian .fljfairs, Washing/at& City.

N 1.
WAR 1JEPART1t!ENT,

Office Indian .8ffairs, May I, 1843.
GENTI.EMEN: I have received the letter of Messrs. Tyler and Graves, of
date 15th ult\mo, and answer the s•1ggestion at the close of it, reserving the
everal inquiries for a sepat;ate reply.
The suggestion referred to is in these words:
"We would also state that the Indians manifest the greatest repugnance
to removing west-will not talk of it with any patience; and it is the imprt:ssion they would sooner abandon their claim than be urged on this
subject. Their white friends will, for certain benefits, keep up a feeling of
opposition among theJV to removal ; hence, all efforts on the part of Government to get them· to remove will be unprofitable, until all of the caseg.(not n part) before the commissioners are finally disposed of. Their agents
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and white f1'iends will then have no longer any inducements to:oppose their
removal west. Then, and not until then, will Government succe~d in get. ting off even a hundred. We would doubt the policy of urging on them
the qu13,<;;tion of removal at this time; it cannot succeed, and would only
produce unkind feelings, on their part agaihst the Government. In three
or four years from now: the Indians will be glad to go west, and then Government can do something towards remo~ing them."
"We would respectfully- suggest that the commissioners be not required
. to .adjudicate any cases unti1 the testimony in all of them is completed."
The line of policy heretofore pursued and known to the people of 1\Iis-·
sissippi, has been different from the one you advise. One and the great
object of the commission, was to do what wa~ just and right under the circumstances, as regards the Choctaws and our own Government; and, next,
it wa:') desirable to the State, and promotive of the best interests of the Indip,ns, tbat they should emigrate as soon as cGnsists with a proper examinjl.tion and decision of their claims ; after which, it is considered there·can
bellO possible or just advantage in their remaining in Mississippi, except
when they shall receive land and become permanent residents.
Your instructions of 24tl! October last requested you: to report to the
President of the Ullited States, from time to time, and at short intervals,
such cases as yon should decide, for the final action of the Secretary of \Var
and President, "so that the Choctaws whose claims shall be finally disposed of may be removed to their 'W~cstern homes as you pre>gress."
These instructions are based as well upon an opinion that the iuterests
of all parties required this course, as upon what was supposed to be the
intention of Congress in .giving the commission. By the fourth section of
the ]a w of 23d August, 1842, the commissioners are required to·report
within two years, "and as often as shall be required by the President
of the United States,'' &c.; indicating~ as it seems to me, very clearly,
that the several reports were expected to Le returned as soon as decisions sl"\puld be made, by which the despatch of the 'vhole business
would be expedited, and the Choctaws removed by piecemeal. 'With the
same views, doubtless, the mp<nt of the former board of commissioners, in13tead of being contitmed under the control of Congress, was referred, by
the 6th sectiori of the same law, to the President of the United States, nuder whose direction that branch of the business, after a most laborious ex- ·
amination of mnc:h detail, is about being closed, and tbc results transmitted
to Mississippi.
In further confirmation of the design of Congress, a law was passed at
the last session, and on the 3d of ..l\Jarch, appropriating $67,490 out of
$154,090 asked by t!te department, for the removal of the Choctaws in
MissisGippi, and subsisting them for a year after their removal. This ·appropriation may be looked at in two aspects. 1st. It shows that Congress
expected that a removal would take place during this year, otherwise no.
appropriation would be necessary until the next Congress assembled. 2d.
That it was expected that only a part of the Choctaws would be emigrated
during 1843, and therefore the estimate was cut down.
·
The views of the department were known, and a contract has been
actually entered into for the transportation of those Choctaws whose claims
might be disposed of.
'
.
.
It may be supposed that there would.. be n propriety in making decisions
on all the cases at once, lest there should be a choice of lands in favor of
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those to whom they shall be awarded, if yonr reports are acted on sepa, rately. This cannot happen as to those claiming before you under the 14th
and 19th articles, for their locations must embrace their respective residences, and of course they are fixt>d; and under the supplement, where
alone there are any unsatisfied floating claims, there remain but six, of
which locations have not been reported.
The course taken was, moreover, presenteu before the department by the
Representatives from Mississippi, who have no doubt communicated to their
constituents the line of policy adopted. Under all these circumstances, a
departure from the instrnctions heretofore given would be injudicious, and
subject the department to the charge of disregarding the implied injunctions
of Congress. We may fail, as you think we will, in emigrating these Indians before their claims are all finally settled; but if the effort is made,
and after every proper exertion it proves unsuccessful, we shall have done
our duty, and consequently be free from just imputation.
This communication is made after the fullest consideration by the Secre,tary of War as well as myself.
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD,
Commissioner of Indian .llffairs.
Bon. Messrs. J. F. H. CLAIBoRNE,}
WILLIAM TYLER,
Herbert's P. 0., Neshoba Go., Miss.
RALPII GRAVES,

N 2.
WAR DEPARTMENTjl
Office Indian .llffairs, May 15, 1S43.
GENTLEMEN: A Jetter from Messrs. Tyler and Grave", dated !"5th ultimo,
and received here the 29th ultimo, was answered under date of 1st instant,
in relation to their suggestion of making their decisions after the testimony
in all of the cases is taken: and I now proceed to answer it further, in reply
to several inquiries they make.
The first inquiry: Is the parent entitled to the whole of the land given
for himself and children under the 14th article of the treaty; or is he entitled only to his own section, and the children to theirs, resp.ectively?
·
First. The parent is entitled to his section for himself. After mature deliberation and consultation between the late Secretary of War and myself, it
was determiued that the certificate for scrip should issue for the children
over ten years, in this form: "That the said A B" (the parent) "is entitled for the said unmarried child" (or for the said two or more unmarried
children, as the case may be)" over ten years of age, that was" (or were)
"living with him" (or her) "at the date of said treaty," &c.; and as to the
children under ten years of age, in this form: "That the said child" (or
cli.ildren) "under ten years of age, is" (or are)" entitled to so much land," &c.
This decision as to the scrip form will be an efficient guide in framing
your decrees, which I advise yon to follow in your awards, whether of
land or scrip. It is, you will observe, in exact accordance with the language ot the treaty, which gives the land in the 14th article for the children.
3
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over ten years of age, and to the children under ten years, and is not inconsistent with the 3d section of the law, which says, "and in like manneu
shall the commissioners aforesaid ascertain the quantity of land granted by
said article to each child of said Indian, according to the limitations contained in said article, and with said quantity, for said children, contiguous
to and adjoining the improvement of the parent of such child or children;
and the President shall issue a patent for each tract of land thus located to
said Indian child if living, and if not, to the heirs and legal re>presentatives
of such Indian child." This clause affords the key to the construction of
the whole act. The rights of the parent and children are to be fixed by
the limitation8 of the 14th article. The opinion of the department before
the law of 1842 was passed was, that the parent was entitled to the whole
of the land; but, since that time, the construction stated has been adopted.
as to all cases that were reported by Messrs. Murray and Vroom, and those
you shall decide and report.
If the head of the family removed to the west before the five years expired, in my opinion, the right of himself and family under the 14th article,
is gone; so is the provision of the treaty, and so are the words of the law.
It~ however, the head of the family died in possession, and that possession
was continued by his widow and children for the five years, they would.
be entitled; for it was the act of God that intervened, and they ought not
to suffer from it. If the children removed west, or from the homestead, or
died before the five years had elapsed, either of these circumstances, or all
of them, occurring in a family or families, would not lessen the right of the
parties; for if the children were Jiving with their parents at the date of the·
treaty, the rights would be then consummated and vested, and could not be·
altered afterwards, if the registration was properly made, and the head of
the family continued the possession for five years.
I was of opinion that no allowance could be made for adopted children;,
but the late Secretary overruled me, and directed "that all who are reported
to have been actually members of a Choctaw family, adopted into it as
children, and for whom the head of the family provided, are to be regarded
as children according to the well-known usages of the Indians; but if they
appear to be orphans, or to be returned as children of other families, they
cannot be included among the family into which they are adopted."
The law provides for the cases of deceased Choctaws, by requiring tha~
land shall be given or scrip issue, as the case may be, to their heirs and
legal representatives.
If the whole of the parents' improvement is sold, the entire right to Iandi
under the 14th article is gone, although there may be vacant land adjoining, sufficient to fill the chil11ren's claims-and scrip, in my judgment, should
be a warded for the whole. So, if the adjoining lands are sold, and the improvements remain unsold, there must be land enough unsold, embracing
as indispensable the improvement of the parent or a part of it, to cover the
whole claim, to entitle to land; otherwise, scrip must be awarded for the
whole claim. There would, it is thought, be a part a warded in land and
a part in scrip, but the entire right, parents and children, be denied in one
or the other. These remarks are made of those cases where no locations.
have been made for the Indians. Where locations have been made, I am
of opinion that a s11le by the United States of any part of the location will
deprive the several claimants thereof of any right to land, and throw them
upon scrip.
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When there are several claimants to the same section of land, by improvements, I would recommend that you should divide it into as many
portions as possible, giving to each a part of his improvement, which wilt
bring him within the law; and if there is adjoining unsold land sufficient to
1ill all the claims, a ward land ; if there is adjoining unsold land to satisfy
only one claimant, or two or three or more claimants, but not all, the lots
might be drawn; or if they cannot agree to this or some other mode of adjustment, the oldest persons and occupants ought to have it, and the rest
receive scrip. If there should not be adjoining land unsold sufficient to
satisfy a large claimant or claimants, (for the extent of the claims will vary
according to the number of the family of children,) he or they would be,
of course, out of the question. So, if there should be several of this kind,
and the drawing of lots or preference, on account of length of occnpalicy,
be confined to those who could by possibility be accommodated with land.
If there should not be unsold land to fill any one claim, it follows that all
must take scrip.
These vioews, except the last, are taken r.hiefl.y from a report made by
me to the late Secretary of War, which, with the exception as to adopted
children already referred to, and one other not material to note here, was
approved by him.
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD,

Commissioner of Indian .!lffairs.
Hon. Messrs. J. F. H. CLAIBORNE.
WILLIAM TYLER.
RALPH GRAVES.

0.
WAR

DEPARTMENT,

Office Indian .!lffairs, .flpril2B, 1843.
GENTLEMEN: I have been informed that a number of cases, in which
testimony. was taken ~y .Messrs. Claiborne and Graves before Mr. Tyler
was appomted a comm1sswner, and became a member of your board, will
be taken up for adjudication early in May next, and that an opinion is entertained that these cases ought to be disposed. of and reported upon by
the two commissioners who took the testimony, without the assistance of
their associate, who was not present when the evidence was adduced.
I apprehend that difficulty may arise out of such a course, and that it
will deprive the public and the parties interested of the benefit which I
presume was a leading object :with Congress in fixing the number of the
board at three, viz: that there should be a positive decision in every case.
If two gentlemen alone sit in deciding, and they should be divided, the
claim falls, which places it in a position of disadvantage that it ought not
to occupy.
The Secretary of War being absent from the seat of Government, on a
visit to Pennsylvania, I have had a conference with the President of the
United States this morning on the subject, who is of opinion that the full
board of the three commissioners should sit in making decisions and reports upon the cases referred to. He does not perceive why the commis-
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sioner who was not present when the testim<)ny was taken should not be
entirely competent to the discharge of this duty; the evidence can be examined by him, and a conclusion arrived at with as much certaiuty as if he
had participated in the taking of it; particularly, as he will have the benefit
of conversing and consulting with his brethren, who were in session from
the organization of the commission.
I have therefore to request, with the decided concurrence of the President, that the cases alluded to, with the testimony taken in each of them,
may be examined by the entire board of three commissioners, and such
decisions made and reported as may result from their joint deliberations.
Very respectfully, your obedient servant,
T. HARTLEY CRA \VFORD.
Hon. Messrs. J. F. H. CLAIBORNE,~
RALPH GRAvEs,
Herbert's P. 0., Nes!wba Co., lJ!Iiss.
'WILLIAM TYLER,

P.
YAzoo OLD VILLAGE,
Neshoba County, Mississippi, .llpril29, 1843.
SIR: We have the honor to acknowledge the receipt of your letter 6lf
the 31st March last, in which you forward us an additional list of claimants
to that contained in your letter of that d<J.te ; also, transmitting us the proof
in the cases for the examination and decision of the Choctaw commissioners.
Very respectfully, your obedient servants,
RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.lfairs.

Q.

YAZOO OLD VILLAGE,
Neshoba County, Mississippi, .llpril 29, 1843. '
SIR: We have the honor to acknowledge the receipt of your letter of
31st March last, in which you give us a list of certain Choctaw claimants,
under the 14th article of the treaty of 1830, acted upon by the former
board of commissioners, who failed to designate the tracts of land upon
which the claimant lived at the date of the treaty. You desire us to obtain
proof of the then residences of these claimants.
We have the honor to be, very"respectfully, your obedient servants,
RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.ffairs.

,
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YAZOO 0LD VILLAGE,
Neslwba County, Jltlississippi, .llpril29, 1843.
SIR: We have the honor to acknowledge the receipt of your letter of
the lOth instant.
·
You enclose us a list of Choctaw claimants, reported to the department by
Messrs. Murray and Vroom, under the 14th article. You desire us to ascertain which of these claimants relinquished or offered to relinquish any
reservation to which he was entitled, and to report the result to your department.
We will speedily take steps to ascertain the facts in the cases, and report
the result to your office.
We are, with great respect, your obedient servants,
. RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .8./Jairs.

s.
HERBERT's PosT OFFICE,

Neshoba County, Mississippi, May 8, 1843.
SIR : I have the honor to rep(~rt to yon that I am again at my post, in
the discharge of my official duties. I deem it necessary to report myself
thus formally, as I perceive you have been notified of my absence, and
that your communications are therefore addressed exclusively to my colleagues.
On the 27th of March, Mr. Graves and myself concluded all the business submitted to us at Hopahka, and addressed you letter No. 1~ herewith enclosed. On the sanie day we entered an order on the journal, of
which I send you a copy herewith, and in pursuance of that order the
accompanying notice was inserted in the leading newspapers of this State.
It was distinctly arranged between Mr. Graves and myself, that the
duty of receiving applications, or, in other words, of docketing claims,
should be confided to the secretary, as had been done by the former board.
It is a mere clerical duty, requiring, as yon )mow, the production of no
evidence, and no particular form, being a simple no.tice of a claim, and a
demand for trial at a future day, when the proofs are to be submitted.
You will readily perceive that such an application may be made and verified before a justice of the peace, and brought or sent to the secretary to
be filed, just as suits are docketed by our clerks, and in conformity with
the usage of all courts and of similar commissions. This is the view I
have taken of this matter, especially since the Government has provided
for the subsistence of the Indians. If required to be in attendance on the
board at this informal and preliminary stage of the proceeding, they must
necessarily be fed. If they remain on the ground until their claims are
ready for trial, weeks may perhaps intervene ; or, if they return home
after filing these applications, they must travel back a second time to the
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board when their cases are taken up. My view, in which I doubt not
your better judgment and experience will concur, would require a Choctaw only to be present when the board has begun to examine cases! by
taking testimony, and thns great expense for subsistence may be avoided,
and to the claimant the vexation and inconvenience of a double journey.
vVith these impressions, and with a positive arrangement with Mr.
Graves, notorious to all around, that the board would not meet until the
first of ~lay, and that the secretary only would repair to this place to receive and file applications or notices of claims, I left, on the 28th March,
for the first time since my appointment, on a visit to my family, though
only two and a half days' travel from home. The board would have adjourned on that day until the lst of May, in pursuance of agreement, but
my friend, Mr. Tyler, had just arrived, greatly fatigued by his journey,
and he preferred remaining at Hopahka a few days, and the office was
kept open to transact any ~nsiness that might incidentally arise. Nothing
however was doue, as the journals show; and on the lst day of April adjourned, and letter No. 2, of which I enclose a copy, was addressed to
you.
I am satisfied, when Mr. Tyler signed this letter, he was not apprized
of, or at least did not recur to, our last order, and the notice based thereon,
which bound us to assemble here on the Ist of May, for the adjudication
of the two hundred and fifty cases examined at Hopahka. Nor could he
(being then new in the intricate duties of his office) have seen how much the
course suggested in this letter (No.2) would obstruct the adjustment of
these claims, so desirable to the department and to the people of Missississippi ; nor could he have reflected on the censure, mistrust, and complaint, that this sudden change of action, after public notice to the contrary,
would occasion; and that no notice of this change was given to me, nor
did I even hear of it, or the reasons for it, until my arrival here a few
days ago.
I however advert to all this, not to censure or complain, but for the
purpose of explaining, that, if absent, it was in pmsuauce of a positive
official arrangement with l.Vlr. Graves; and that, in conformity with this
arrangement, I came to this place on the 2d instant, about the time appointed for the board to assemble ; for it was never contemplated, after
adjourning at Hopahka, that it would organize until the lst instant.
My object in .accepting the office conferred by the President was ~o accomplish, as speedily as practicable, the benevolent views of Government
in relation to these unfortunate yet interesting people, and thus contribute
to their early removal west-the only means by which they may be preserved from rapid demoralization and ultimate extinction. Their removal
has long been a primary object in this State, and my course, since 1829,
in our Legislature, has identified me with this policy. Finding! when I
first arrived at Hopahka, that certain advisers of the Indians were opposed
to their emigration, I resolved to exert every means in my power to carry
out your views. Mr. McRae, the emigrating agent, addressed the Indians
in council, and, in reply, their legal advisers prepared a very elaborate
and able answer, positively refusing on their part to emigrate in any contingency-an answer which, I am bound to concede, reflected the then
existing sentiments of ~heir clients. I immediately set to work on Colonel
Cobb, (the most influential and wealthy man of his tribe,) who had previously adopted me as his son, according to the ancient usages of his people ; I caused him secretly to assemble, at his own house, at night, every
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captain upon whom he could rely; and I met them, without the knowledge
of any one but Mr. McRae and our interpreter, who may be fully depended on. They were~ to a man, violently opposed to emigration, and
had adopted the views of the written answer prPpared for them; but,
after a full review of the object and policy of the Government, I prevailed
on them to agree to reject this answer, and to give a qualified assent to
.the proposition of the agent, which they did the next day. I suggested a
substitute for this answer, verbally, which Colonel Cobb next day delivered.
Mr. McRae has sent yon a literal copy, and I enclose a more free
translation from my pen. Up to this moment, the secret of this change of
action on t.he part of the Indians has not been unmasked, and I have organized matters in such a way that I can at any time privately convene
.the head men of the Cobb Indians who reside west of Pearl river, and are
.the most intelligent and influential of the tribe. I shall set to work to ac-quire a similar influence here-an influence to be created more readily,
because I am recognised as a native of their own land, a friend of their
just rights, and their old >varriors served under my father during the Creek
campaigns.
I wish, sir, to impress it upon yon that the Choctaws have been universally (under improper influences) averse to emigration. They constitute
.the anti-treaty and anti-Lafloore party. Their traditions, religious preju.dices, personal views, and the advice of interested persons for years back,
.all combine to strengthen this opposition ; and to counteract it, strong inil.uencei must be brought to bear. I soon perceived it was indispensable
to secure their confidence; and I am now persuaded, with the aid of Mr.
, McRae-a gentleman of fine talents and address, of high personal char, acter and popularity, and a most efficient agent-we shall be able to effect
your views in regard to emigration.
But, to accomplish this, the early adjustment of their business, on the basis
contemplated by law, is indispensable. Whether the course proposed to
be pursued by the board in their letter of the lst of April is likely to facilitate your views, you can best determine. I beg leave most respectfully to
tmggest the plan I think best calculated to accomplish the views of the department, after having surveyed the whole ground in person, and minutely
observed every movement :
1. The duty of receiving applications, or filing notice of claims for future examination, should be confided to the secretary, so that the board
may occupy itself with more important business. These Choctaws are
represented by attorneys, who will prepare the applications, have them·
duly sworn to, and sent or delivered to the secretary to be filed, thus dis~
pensing with the attendance of the party until the examination of cases
and the taking of testimony shall be commenced; and then, if the application be unfounded, and the claim not su~tained, it will of course be rejected.
.
2. Instead of migrating from point to point, the board should establish
one permanent central office, central to the great body of the Indians,
where all claimants would attend in person, with their families and their
witnesses. At the point thus established, the agent could locate his depot
{)f provisions, and be able to make his arrangements on the most economical scale. But, if we continue moving from point to point, at short intervals, it will be impossible for him to make such arrangements. He will
be compelled to purchase supplies, on shert notice, in the vicinage of the
points thus selected, and combinations will be formed to raise prices, and
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thus thousands of dollars will be lost to the Government.
~entral, convenient, and healthy than this can be selected;
we sh~uld be Qrdered to remain permanently.

No place more·
and here, I think,-

3. ·we should be required to adjudicate a case as soon as it is examined,.
thus l.e tting the judgment follow the evidence; so that, as fast as we confirm a c_ase, it may be sent to be acted on by the department, and the scrip
be transmitted to Mr. McRae for the claimant. These unlettered people
~onsider they have been badly used ; they have become distrustful and<
suspicio1,1s, and require some tangible evidence of the good intentions of'
·G.overnment-some positive proof that they are to be indemnified-before
they :will turn their eyes to the west.
I feel bound to say that, if we be constantly. moving; if the Indian be
encouraged to plant and make crops; if we postpone adjudication or the ·
i'lXamination of c:tses, and devote months to the mere performance of what
QUr clerk ,may perform, not one-third of the business confided to us will•
be trat)sacted before the term to which the commission is limited expires.
I h_a d hoped, by bringing this intricate business to a close within or before·
the expiration of the term, not only to accomplish the favorite policy of
my State and of the department, and especially of the important arm of. it·
directed by yourself; to esta.blish some reputatitm for myself; to preserve·
t.he remnant of this unhappy people ; but also to add to the strength and
popular,ity of the administration in Mississippi at this important juncture.
My colleagues contemplate proceeding to Garlandsville, forty-five miles
distant, on the 15th instant, to docket claims, and of course to postpone
adjudica,tion or the examination of cases; but, if my suggestions elicit
your approval, as I am bound to believe they will, I trust you will direct'
us to reas&emble here immediately, and make this our permanent location.
I do not think Mr. Tyler would consent to go there, had he not committed
himself Qefore my arrival, and before I could submit these views to him.
This point is so central-so much the nucleus of the whole Indian population, in the very heart of their ancient towns-that all these applications
may be filed, and the Indians brought here, without inconvenience.
I am Q.a,ppy to inform you that the major part of the attorneys for the
Choctaws have changed their ground, and seem now disposed to co-operate with the agents of the department, as to emigrating the Indians.
I take great pleasure, too, in saying th&t Mr. Tyler (first suggP.sted by me
to the Pr~sideut) is exceedingly well received, and he has won universal
confidence and esteem amoug all the conflicting interests and parties
around us.
General Anderson has ar~ived here. I anticipate much from his talents,.
energy, and high character. He and Mr. McRae have seen and fully concur in the views of this letter. My address will continue to be at this post
office.
I have the honor to be, with great respect, your most obedient servant~.
JOHN F. H. CLAIBORNE,

President Board Choctaw
Hon. T.

Commissioners~

HARTLEY CRA wFoRn,

Commissioner of Indian .Affairs.
Endorsement by the Commissioner.
Respectfully referred to the Secretary of War.--May 19, 1S43.
T. HARTLEY CRAWFORD.
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Sl.
HoPAHKA, LEAKE CouNTY, MrssrssiP.PI,

.March 27, 1843.
Sm: We shall adjourn, in a few days, at this place, and open an office
at the Yazoo Old Village, in the county of Neshoba, on the 3d day of April.
Our address will be, Herbert's Post Office, Neshoba county, Mississippi, via
Charleston, South Carolina, and Livingston, Alabama. The Hon. 'Villiam
Tyler, of Virginia, arrived yesterday, and took his seat at the board. We
have taken the testimony in some two hundred and fifty odd cases, (besides transacting much other business,) and shall probably proceed to adjudicate them early in May.
JOHN F. H. CLAIBORNE.
RALPH GRA VF.S.
Hon. T. HARTLEY CnAWFORD,
Commissioner of Indian .Bffairs.

s 2.
HoPAHJLA, L:EAKE CouNTY, MrssrssiPPI,

.llpril 1, 1843.
SIR: We have the honor to inform you, that we have, to.day, adjourned'

at this place, to meet at the Yazoo Old Village, in Neshoba county, Mississippi, on the 3d instant. Our colleague, Mr. Claiborne, left on the morning
of the 28th ultimo, on a visit to his family.
The board propose, for the next two or three months, not to examine
testimony in any new cases, but to go from point to point convenient to
the claimants, merely to receive such claims as may be prosecuted, and
have them docketed and filed. The board has come to this determination
for several reasons-1st, to enable the claimants to file their claims before
the 23d August next; and, secondly, to enable them to make a crop this
year, as, by this course, they will not b,e required necessarily to be absent
from home more than two days, perhaps, during the cropping season.
RALPH GRAVES.
WlLLIA M TYLER.
Hon. T. HARTLEY CnA WFORD,
Commissioner of Indian .Bjfairs.

KK.
JACK'SON, May 10, 1843.
Sxn: Since my arrival here, reports have reached me tbat great
frauds are now being perpetrated upon the Government and the commissioners under the act of Congress for the adjustment of the Choctaw claili,Is.
These reports are, that it will be attempted to prove that there are eight
thousand Indians now in Mississippi entitled to claims, whereas it is alleged that the real number is not near so great. I know nothing of the
DEAR
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truth or falsehood of these reports, nor have I any means of ascertaining
the facts. Indeed, I do not kuow, except by rumor, who are the holders
of these claims, or what is the nature of the contract between them and
the Indians. It is due, however, in my opinion, as an act of justice, as
well to the Government as to thl:l individuals implicated in these reports,
that they should be investigated immediately. Permit me, then, to suggest the appointment forthwith of some agent of undoubted firmness and
.integrity, with instructions to proceed immediately to this State, and take
an accurate census of all the Indians, and identify them with those presenting claims, so as to prevent any fraud or imposition, if any should be
.attempted, and if not, to put au end to reports so injurious to the reputation of the holders of these claims.
Yours, with the highest respect,
R. J. WALKER.
His Excellency JoHN TYLER,
President of the United States.

s 3.
Ordered, That an office be opened at the Old Yazoo Village, at the late
residence of Colonel James Elliott, in the county of Neshoba, on Monday,
the 3d day of April next, to continue open until the 15th of May, when
and where all persons concerned can file their claims under the 14th and
19th articles of the treaty of Dimcing Rabbit creek and the supplement
.thereto. An office will be opened at Garlandsville, in the county of Jasper, on the 17th of May, for a like purpose.
All claims should be filed as early as practicable, as, by the terms of the
act of Congress, they will be absolutely barred after the 23d of August next.
The board of commissioners will proceed, on or about the 1st of May,
at the Yazoo Old Village aforesaid, to adjudicate the cases in which testimony has been taken heretofore.
Entered upon the journal, 27th March, 1843.

s 4.
BoARD

CHoCTAW CoMMISSIONERS,
Hopahka, March 27, 1843.
Ordered, That an office be opened at the Yazoo Village, at the late residence of Colonel James Elliott, in the county of Neshoba, on Monday, the
3d day of April nexs, to .::ontinue open until the 15th May, when and
where all persons concerned can file their claims under the 14th and 19th
articles of the treaty of Dancing Rabbit ,creek and the supplement thereto.
An office will be opened at Garlandsville, in the county of Jasper, on the
17th day of May, for a like purpose.
All claims should be filed as early as practicable, as, by the terms of the
act of Congress, they will be absolutely barred after the 23d of August
next.
OF
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The board of commissioners will proceed, on or abou t the 1st day of
May, at the Yazoo Village aforesaid, to adjudicate the cases in which testimony has been taken heretofore.
•
P . BAYLEY, Secretary.

By order:
APRIL 8, 1843.

s 5.
\VAn DEPARTMENT,
Office Indian .ll.ffairs, May 22, 1843.
GENTLEMEN: A communication was received from two of your board,
(Messrs. Graves and Tyler,) dated 1st April last, informing the department
that the board had adjourned at Hopahka, to meet at the Yazoo Village,
in Neshoba county, on the 3d, and proposed," for the next two or three
months, not to examine testimony in any new cases, but to go from point
to point, convenien~ to claimants, merely to receive such claims as may be
presented, and have them docketed and filed." This course the board think
advisable, to enable the claimants to file their claims before the 23d August
next, as well as to enable them to make a crop this year, as, by this course,
they will not be required 11ecessarily to be absent from home more than
two days, perhaps, during the cropping season. This letter was answered
on the 18th April, and the course suggested approved. Since, (viz: on 19th
instant,) a letter has been received from Mr. Claiborne, dated Sth instant,
in which a different plan of proceeding is suggested as more judicious.
He is of opinion that the receipt, docketing, and filing of claims may be
very well confided to your secretary, as they will be prepared generally by
counsel, who, having put them into form, will forward them to the secretary, in the absence of the party claimant, whose presence is unnecessary
until the examination of the cases and the testimony in them is commenced.
While this branch of the business is doing by the secretary, he thinks the
board should establish itself at some great central point, than which, iu his
judgment, none is better than Herbert's Post Office, where they should proceed to adjudicate each case as soon as it is examined, and forward the decisions, as soon after made and as rapidly as practicable. For his opinions many reasons are given, which it is unnecessary to detail.
This discrepancy of view between the gentlemen composing the board
of Choctaw commissioners, and the importance of communicating the opinion of the department, in the judgment that its head might form on the
subject, induced me to refer the several communications herein recited to
the Secretary of War, a copy of whose opinion, of this date, I now enclose.
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD.
Hon. J. F. H. CLAIBORNE,~
WILLIAM TYLER,
Herbert's P. 0., Neshoba Co. , Miss.
RALPH GRAYES,
•
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s 6.
WAR DEPAR'rlllENT,

Ma:y 22, 1843.

1

Sx,a: I have read the J-etter of Mr. Claiborne and the notice issued
by Messrs. Graves and Tyler. I have heretofore expressed an opinion
that the cases ought to be decided as they are heard, and before any of the
circumstances attending them can slip the memory; and hence, the sun
should never go down upon an undecided case in which the testimony has
been heard.
The commissioners had better fix upon some central place in which to
hold their sessions, and there proceed to hear and decide cases as they arebrought forward; and let their secretary or clerk receive claims, in order
to let them in within the time provided by law.
Yours, truly,
J. M. PORTER.
T. H. CRAWFORD, Esq.
DEAR

T.
HERBERT's PosT OFFICE,

Neslwba County, Mississippi, May 13, 1843.
SxR: I had the honor to address you, at length, a few days since, on the
propriety of our establishing a permanent office, with a view to the accommodatiQn of the disbursing agent.:- By the enclosed paper; you will perceive my objects more fully stated, and they have been adopted by the
board.
Mr. Tyler, very much to my regret, left to-day for Virginia, where he is
imperatively called by private business. He will present you a few cases
upon \Vhich we have rendered judgments--cases examined by Mr. Graves
and myself at Hopahka, and which are nearly similar in their character to
those tbat remain for adjudication. The most of the cases now on file are
suspended, on account of Mr. Graves's difficulty on points of construction,
stated in our letter sent by Mr. Tyler; and, also, in consequence of his insisting that we are bound, t!nder the enclosed notice, to susper1d the adjudication of cases, and proceed to Garlandsville-, to receive and file notices
of claims or applications of claimants-a business that our secretary might
well attend to, while we progressed with the important work of adjudicat·
ing cases examined months ago. In the order herewith transmitted, we
agreed to open an office at Garlandsville for the filing of claims, but, in
the last clause, we notified the parties concerned that the board of commissioners would commence on the 1st of May adjudicating the claims
examined at Hopahka. By this notice, I considered the board bound t()
•remain here; and this course would have enabled us to transmit you several hundred cases in a few weeks.
My coJieague, however, thinks otherwise. We have determined, therefore, to open an office at Garlandsville, and, as the duty to be performed
is a m~re clerk's duty~ I shall devote most of the interval until we reassemble here to association with the leading Choctaws, to remove, if possible, their objections to emigration.
Mr. Tyler has fully informed himself of our business, and I beg to refer
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you to him for his views of these claims, and the character and disposition
of the Indians in reference to emigration.
I have the honor to be, with high re.spect, your most obedient servan t,
JOHN F. H. CLAIBORNE,
President Board of Choctaw Commissioners.
Hon. T. HARTLEY CRA wFoRn,
Commissioner of Indian .!Jffairs.

Tl.
BoARD oF CHocTAw CoMMISSIONERs,
Hopahka, March 21, 1843.
Ordered, That an office be opened at the Old Yazoo Village, at the late
residence of Colonel James Elliott, in the county of Neshoba, on Monday,
the 3d day of April next, to continue open until the 15th day of May, when
and where all persons concerned can file their claims under the 14th and
19th articles of the treaty of Dancing Rabbit creek and the supplement
thereto. An office will be opened at Garlandsville, in the county of Jasper, on the 17th May, for a like purpose.
All claims should be filed as early as practicable, as, by the terms of
the act of Congress, they will be absolutely barred after the 23d of August
next.
The board of commissioners will proceed, on or about the 1st of May,
at the Yazoo Village aforesaid, to adjudicate the cases in which testimony
has been taken heretofore.

P . .BAYLEY, Secretar!J.

By order:
APRIL 13, 1843.

T 2.
Whereas the practice of itinerating from point to point has been found,
·by experience, not to contribute to the despatch of the business of this commission : and whereas the Government of the United States has provided
by law for the subsistence of the Indians during their attendance on this
board in the prosecution of their claims, and has appointed an agent for
that purpose, and for the enrolment of the Indians for emigration, who is
ordered to attend on this board, and with whom it is expected by the Secretary of War and Commissioner of Indian Affairs this board shall co-operate, and aid, as far as may be, in executing the objects of his agency, viz:
the subsistence and emigration of the Indians as rapidly as their claims
can be adjudicated; and, in order the better to enable said agent to carry
out the views of the department upon the most ~conomical scale, and to
have sufficient time for the purchase and concentration of the supplies necessary, which have chiefly to be drawn from the Mississippi river, and .
thus avoid combinations to raise the price of provisions, which are likely
to be formed where the agent has to purchase on short rwtice, in country
neighborhoods, it is desirable that this board should open a suitable per manent office, as central to the Indians and as convenient to the river mar-
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kets as practicable, having due regard to health and mail facilities, and to.
its eligibility as a point where the Indians may rendezvous for emigration~
and whereas it is inexpedient to de-signate any village or county town for
the !oration of such office, on account of the difficulty of controlling the
Indians and restraining them from intoxication, thereby retarding the business of this board-an object which should be kept in view, not only for
the sake of humanity, but from a due respect to the recognised and benevolent policy of the President of the United States and the Indian department, whose efforts to reform and ameliorate the condition of the Indians,
and to cut them oft' from all access to spirituous liquors, surpassed those of
any preceding administration, and deserve the gratitude of mankind:
Therefore,
Resolved, That this board adjourn at Garlandsville on the 3d day of
J une, to reassemble at this place on the first Monday thereof, for the examination and adjudication of claims and other btisiness; whence it will
adjourn, on a day hereafter to be designated, to meet and hold its sessions
permanently at the house of Logan Harper, in the county of Leake, on
the main eastem stage route, one mile from Hopahka post office, that being
the point most central to the Indians and convenient to the river, furnishing daily mail facilities, noted for its health, and most eligible as the point
from which the Indians may be transported to Vicksburg for emigration.

u.
HERBERT's PosT OFFICE,
Neshoba County, .J;Iississippi, May 20, 1343.
Sm: I have j ust had the honor of reading your letter of the 28th ultimo,
in which you say: "I have been informed that a number of cases, in
which testimony was taken by Messrs. Claiborne and Graves before Mr.
Tyler was appointed a commissioner and became a member of your
board, wili be taken up for adjudication early in May next, and that an
opinion is entertained that these cares ought to be disposed of and reported
upon by the two commissioners who took the testimony, without the assistance of their associate, who was not present when the evidence was
adduced."
I beg leave, most respectfully, to suggest that the information thus given
to you was erroneous. No such proposition was ever made to the board,
by the Choctaws or by their attorneys, nor by any member of the board.
The ca$es alluded to were all examined at Hopahka, and all the P!Lrties
interested were represented by the Hon. S. S. Prentiss, the l-Ion. John B.
Forrester, and the Hon. John J. Guion, gentlemen of the highest personal
and professional distinction in this State, the two fo·rmer well known in
Congress, and the last now a Senator in our Legislature, and equally distinguished as a judge and as a lawyer. I am authorized by these gentlemen to say, and I declare upon my own own authority, that they never
entertained such a suggestion themselves, and never heard it suggested
by any one else. On the contrary, it was a matter of congratulation with
every one when Mr. Tyler arrived. The parties, relying upon their ability
to make good their claims, were anxious to have the weight of his name
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and character ; and 1 was equally pleased, not only because I had first
suggested his appointment, but because I had become satisfied that without his aid and co-operation the business of the commission would be
never closed, and the whole concern become ridiculous and detestable.
I deny, therefore, broadly, flatly, and unqualifiedly, that such a proposition was ever made; and if the information was communicated to
you officially, or by any person connected with me by an official relation~
I must respectfully request you, in justice to myself and to other parties
concerned, to inform me. The information was evidently communicated
with no honest or honorable design; and it furnishes sufficient cause, an<J.
indeed imperatively calls on me, to place before you a detailed statement ·
of our proceedings up to this date, and the circumstances that have embarrassed our actiou. This detail shall be based upon onr records, and
will show, that if this commission has accomplished scarcely any thing
in :five months; if it has settleu no principles to regulate the decision of
cases; if it has made no report; if it has exerted no moral influence towards accomplishing the emigration of the Indians, so long the favorite object of our Legislature and of our General Government; if, in fact, it has
lost tha confidence of the Choctaws and the respect of the public-it has
been by no fault of mine, and by no want of exertion on my part to carry
out the views of the President, of the department, and of Congress. Nor
can the slightest censure be attached to my excellent colleague, William
Tyler, Esq., who arrived at Hopahka just as we had closed the testimony,
and was compelled to leave about the time we commenced the work of
adjudication. He left behind him the most favorable impressions with all
classes and parties.
I have no doubt that the information communicated to you was predicated oh a resolution submitted by me to the board, on the 23d of March,
before Mr. Tyler's arrival, (of which I enclose a copy,) and more particularly on the fourth point in the resolution. The object of this resolution was to compel my colleague, Mr. Graves, to proceed with the business of the commission. We had then on file ample proof that the protest
of Kirksey and Poindexter was a mere bugaboo, conjured up for the most
mercenary objects; and there was no reason why we should 'n ot proceed
to adjudicate the seventy cases that were ready to be adjudicated on the
17th January, when that protest was :filed. My colleague opposed the
motion, however, (notwithstanding he had been ready to adjudicate and
report some seventy cases on the 15th January last, as you will see by
reference to onr letter of that date to you, in his handwriting,) on the
ground that the third commissioner had not arrived. No adjudication
was therefore entered upon. After Mr. Tyler arrived, Mr. Graves felt a
delicacy, he said, in adjudicating, because we were living at the house of
Colonel Forrester,an attorney for the Choctaws-the only place at Hopahka
where we could be comfortable, and a gentleman whose high sense of
honor as well as characteristic modesty were sufficient guarantees that he
would not, as he never did, approach us on the subject, even if we could
be biased by such influences. Thus adjudication was a third time delayed.
It was then agreed (not for the purpose of ruling off Mr. Tyler, but in
order that he might have time to recover from his fatigue, and inform
himself of the business) to adjourn from tl:.e 27th March to the 1st of
May, when we were to meet at the Yazoo Village, and adjudicate the
cases examined at IIopahka. Public notice was given of this intention,
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and on the day appointed the parties concerned were in attendance. Mr.
Graves again threw every obstacle in the way, suspended almost every
case, upon points of construotion that have been long since settled, and
insisted that we were bound to suspend adjudication, and repair to Garlandsville to docket claims. Thus again our business is suspended, and I
with difficulty dissuaded the Hon. Mr. Prentiss from withdrawing all his
Hopahka cases, (some two hundred and seventy,) and commencing actions
of ejectment in onr courts against the citizens who pnrcnased and occupy
these Choctaw lands-a measure that would produce the most violent
excitement here against the commission, and the administration by whose
favor it exists and with which it is identified; and which, by recovering
for the Indians land, and not scrip, would :fix them here permanently, and
thus defeat the cherished policy of Mississippi-a policy which I am
identified with, and to accomplish which is the only possible motive that
could have induced me to remain in a commission which is losing all claim
~o respect or confidence.
In a day or two I will transmit you the statement alluded to, based on
our records. As you conferred with the President on the subject of your
letter, I have to ask, as a personal favor and an act of justice, that you
~ubmit this letter to him also, denying that it was ever proposed to exclude the third commissioner.
I have the honor to be, most respectfully, your obedient servant,
J. F. H. CLAIBORNE.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .8.ffair_s.

UL
Resolution submitted by Mr. Claiborne on the 23d 1l-fa"rch.
Whereas, on Wednesday, the 22d instant, a resolution appended to and
forming part and parcel of a statement, submitted and now on file, concerning the transactions of this board, was offered, in the words following,
to wit:
"Resolved, That this board proceed forthwith to examine, adjudicate,
and, at as early a day as practicable, report upon the cases that were under examinatiOn and advisement on the 17th January, but were suspended
in consequence of the protest of Poindexter and Kirksey."
And whereas the said resolution having been negatived by the vote of
Ralph Graves, Esq., and it being expedient that it should be reconsidered
and adopted, in order that this board may proceed, without further delay,
to discharge its duties, with due regard to all parties, to what is believed
to be the desire of the proper authorities at Washington, and in the true
spirit and intent of the act of Congress constituting this board, and for the
following reasons, to wit :
1. That, having no official notification of the appointment of a third
commissioner, and no intelligence from the gentleman reported to have
been appointed, there is no sufficient reason why business of any kind
should be suspendP-d until his arrival.
2. That, if appointed, the period of his arrival may be protracted for
weeks.
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3. That if he arrives, from the fact that he has not examined the testimony, or one of the numerous documents connected with the subject, ht!
would either, in all probability, decline any action in the premises, or require one o~ [two] months for an e-:'am_i~ation of_them.
.
4. That, zn strict law, the partJes ht1gant (viz: the Umted States and
the claimants) would have a right to object to the rendition of a judgment by
a commissioner who was not ouly not present when many of the cases were
tried, but who was not in office at the time; and thus additional delay, injurious to public and individual interests, would be occasioned.
5. That this board, by the terms of the act of Congress under which it is
constituted, is just as competent now to proceed, and it is just as obligatory
on it so to do, as if its complement were complete.
6. That it is required to "report at short intervals," by the instructions
of the department.
7. That the parties on both sides have a right to demand a final verdict.
8. That the rnain requisite necessary to constitute a 14th article claim
js the fact of registry or signification of intention to be registered for the
five years' stay. That this board has already, after argument in open
court, argued as to what does constitute such a registry or signification of
intention; and that the questions now to be settled are, chiefly, questions of
details and of eviuence, to arise during au examination and review of the
testimony.
9. That the two points of difficulty suggested by Mr. Graves as cause
for delay, and which are qnoted in the statement filed by me yesterday,
have been decided by the Department of War as far back as 1833, by the
letters of the Hon. Lewis Cass and John Robb, acting Secretary, to George
\V. Martin, and which letters are on file in this ofiice; and therefore that
these points furnish no good reason for delay of judgment.
10. That this board is essentially, and to all intents and-purposes, a judicial body, a court of record, of extensive powel's and jurisdiction; and it
is required to construe the trpaty and laws, and questions arising out of the
evidence, for itself, and enter judgment in every case where unity of opinion can be had.
11. That, in the event of a difference of opinion on any case or number
of cases, the members of this board, when two only are in attendance,
should report the facts, with their separate opinions thereon, to the supervising power at Washington, to whom the prerogative of final action has
been confided.
12. That this board cannot, with due respect to itself or to its own powers and responsibilities, properly call on any department of the Government for a rule of action to regulate its decision upon cases examined exclusively by itself.
13. That there is no more propriety in a call by this board upon the authorities at \Yashington for their construction of the treaty and laws, so as
to decide and adjudge the cases that have been or may be examined by
this board in pursuance of the powers conferred upon it by the acts of
Congress, th:lll there would be in a call by the circuit judges of the United
States upon the Supreme Court, before the rendition of judgment, both being under the sam~ obligation to render judgment of the right of appeal
lying to the superior tribu11al.
14. That this board being a conrt of original jurisdiction, specially
charged with the examination and decision of all unadjusted claims under
4
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the 14th and 19th articles of the treaty of Dancing Rabbit creek, communications, from any source whatever, affecting their judgment upon any such
claim examined by it, are to be regarded not as mandatory, but advisory
merely.
15. That the judgments of this board •not being final, but subject toreview and reversal by a superior power of recognised ability and paramount
responsibility, is an additional and cogent reason why its action should not
be delayed.
16. That it is obligatory on the commissioners now present, in view of
the interests of the Government, of the claimants, of the people of Mississippi, aud of the known desire of the Department of War, to re.r.ort as
promptly as practicable 'upon cases upon which they can agree, without
waiting for the uncertain contingency of the arrival of another commissioner, whose aid and co-operation, though HIGHLY DESIRABLE, are not indispensable to a correct judgment, and will not justify a suspension of
business.
For these reasons, the reconsideration of the resolution of the 22d instant
ifmOved.
(l::?Mr. Graves objected.
NoTE.-It will be seen that all this occurred before Mr. Tyler arrived;
after he had arrived, by common consent, the business of adjudication was
postponed near a month, to have his co-operation.

Endorsement by the Commissioner of Indian .lljfairs.
Respectfully referred to the Secretary of War, with a request that he
will lay the letter and its enclosure before the President of the United
States, as desired by Mr. Claiborne.
'f. HARTLEY CHAWFORD.
JuNE, 1843.

These discrepancies are unfortunate.
vigilance, concert, and harmony.

Let a letter be written, advising

J. TYLER.
JuNE 7, 1S43.-

U2.
HERBERT'S P('ST OFFICE,

Neshoba County, Mississippi, Jl>fay, 1843.
Sm: As I doabt not the commission of which I am a member has suffered
in the estimation of the department by its dilatory course, and as I perceive, from your letter of a recent date, that a covert attempt has been
made to induce the belief, at Washington, that a disposition had appeared
here to exclmle the third commissioner, I know not how I can better vindicate myself than by submitting to you, and through you to the President
anrl the Secretary of War, the accompanying official papers.
Every allegation therein contained is supported by the records of the
board.
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I beO' leave distinctly to express my conviction, that, if I had enjoyerl
the ail' of .Mr. Tyler during the first stages of our proceedings, half the
business we are expected to perform would now have been concluded,
and the commission would have reflectecl no discredit on tbc administra-tion.
I have the honor to be, most respectfully, your obedient servant,
.JOI-IN F. H. CLAIBORNE,

P1·esident Board C!zoclaw Commissioner$.
Hon. 'f.

HARTLEY

CRAWFonD,

Commissioner of Indian .fl.fJairs.
Endorsement by Commissionet• of Indian Jl.tfai1·s.
Respectfully referred to the Secretary of ·war, with a request that he
willlav the same before the President of the United States.
'
T. H. CRAWFORD.
JUNE 5, 1843.

u
Sugge~tions

3.

by J.l1r. Claiborne.

As to the proper construction to be given to that part of the Jd section of
the act of the 23d August, 18<12, which proviues that it must be shown
that the Indian improvement was disposed of by the United States before
the 24th February, 1S36, and that the reservee was dispossessed by
means of such disposition; lnade in reply to M1·. Graves's position, that
_ a dispossession of an Indian by a white man, driving him off before the
sales, or by pre-en1ption, does uot amount to such a dispossession as the
act of Cougress coutemp!ates, and that the Indian il! such cases is not
excused frvm the obligation of five years' continuous residence.
In the consideration of every question arising under the treaty between
the Choctaws and the Uuited States, and of the laws that have been enacted
to carry otlt its provisions, that rule of coustrnetion should obtain which is
most favorable to the Choctaws: lst. Because it is so provided by the 18th
article of the treaty itself. 2d. Because, by any other rule, the valuable
consideration which was intended to be secured to the Indian , for the sale
of a country worth ten times the purchase money actually stipulated for,
would fail, and such failure would amount to a violation of the treaty.
The propriety of this rule of construction is too palpable to require illustration.
Taking this for granted, and indeed as the only basis for the interpretation of treaties n1ade between civilized and savage nations, let us consider
that part of the 3d section of the act of 1842 which provides that, in certain cases, it must be made to appear that the Indian irnprovem'::!nt was,
before the 24th February, 1836, "disposed of by the Uuited States, and
that the reservee was dispossessed by means of such disposition."
T,1e obJect of !he 14th article was to provide an additional consideration
to the Indiau, for the ~ale of his conutry. The very title of the act of Congress, providing for the "salisj(lc/iOJ," of Indian claims under the treaty,
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shows that it was passed with the view of providing for the Indian a
bro::tder and more liberal "satisfaction" than he could obtain by proceedings at law. If a mere technical and special pleading, pettifogging and piepoudre interpretation be adopted, it is obvious that the Ia w is useless, because the Indian may seek his remedy, equally favorable, and far more
speedy and pacific, in our courts of justice. But such is not the rule the
Gov.ernment desires to adopt, and therefore it created the commission,
where unsatisfied and ignorant claimants were invited to appear, without
the apprehension of finding themselves circumvented by forms, technicalities, or specialties, but were to be placed at once upon the broad platform
of the treaty, and be shielcJed by its spirit. Mr. Graves's view is directly
hostile to this. He contends, that unless an Indian has been dispossessed
by an actual sale by the United States, at public outcry, it does·not amount
to such a disposition ·of the land as the act contemplates. Dispossession,
by a pre-emptor, or by an intruder settling in the nation, contrary to the
provision of the treaty, does not release the Indian fr0m the condition of
five years' residence.
Such an inte.t·pretation is neither sustained by the language of the treaty,
by the custom of nations in the interpretation of such treaties, by the rule
provided by this treaty for its own interpretation, nor by the habits and
character of the Indians, or the humane policy of the United States. The
act must be constrned with reference to the treaty and its objects. The
treaty, when it imposed the obligation of five years' continuous residence
on the 14th article claimant, also provided a guaraotee, on thP. part of
the United States, that his residence should be peaceable and undisturbed;
that he should be protected from intrusion or violence, on the part of the
United States or any of its citizens. If he performed his part of the condition as far as he could, having due regard to his peace and personal safety, his faith was perfectly kept, and his claim, so far as that condition
went, perfected. Nor could he be required, by any invention of Jaw, to
jeopard his peace or safety, at any time, to retain possession of his premises.
In every such case before us, it is clearly in proof that the Indian was
driven off either by violence or by threats; by men who said thev wished
to cultivate the field ; that they intended to buy it at the land sa.les; that
the Indians had already been paid too much for the country, aml must
clear out. It is in proof that their fences were torn down, their crops
ploughed up; that they were driven off without compensation; that they
offered no resistance, but left in deep distress, complaining of oppression·
and the bad faith of the whites.
It will be conceded, I presume, that the Indian was only bound to keep
possession so long as he could do so peaceably. But the adjudications in
Tennessee (see Yergus's reports) have gone still further. There the
courts have decided, that should the Indian be induced, even by stratagem,
to remove from his improvement, that it amouuted to snch a dispossession as
entitled him to set up his claim; and many have been, under such circumstances, recognised and confirmed, and that •. too, under treaties and conditions analogous to those now being considered. And, to the same extent,
I lay down the principle as applicable to these cases. llut there is another
point of view. Onrs is a Government representing the highest state of
civilized mau, and therefore equally answerable under treaties for acts
which they do not. prevent as for those which emanate from their authority.
Especially may this be assumeJ in the relations established by this treaty,.
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between the Indians on one side and the Government on the other, the
respective condition of utter helplessness and absolute power b~ing in direct contrast. That, therefore, which it is stipulated the Indian must do,
he is only required to do upon the condition of protection by the United
States. .The condition is a qualified condition on the part of the Indian ;
unqualified on the part of the United States. The Unitr.d States specially
provided, in the 18th article, that no white person should settle within the
ceded limits, nor the lands be sold before the Indians should remove. The
Indians treated with the United States 1epon this condition, confiding in
its will and irs power to protect them while performing the conditions they
voluntarily imposed on themselves to secure their rights under the 14th article. The Indian treated not at his own risk-not in reference to the form
of title to lands, or the manner of bestowing them by the United States
upon its own citizens, but in reference to the pledgP. and the power of the
' United States to protect him. If, therefore, the United States, with the
view of gorging its Treasury, surveyed the Indian territory, tacitly invited
settlers into it, and omitted to restrain them from intruding upon the In,dians, it was in :fact an unqualified disposition of the land by the Government: because the omission of the Government to restrain its citizens
was a palpable infraction oft he treaty, an releases the Indian from the
condition of residence. The general policy that has obtained in this GovernmeHt would in fact have rendered it impossible for the Indian to comrly with his condition without the direct interposition of the authority of
the Government, and he is therefore, on this ground, excused for its liOnperformance. I refer to that nniversal (and wise) permission by the Government to all its citizens to settle upon any territory which it has acquired,
whether surveyed or not, and which privilege is now claimed and exerdsed as matter of right, not to be restrained-a claim repeatedly sanctioned by pre-emption laws, temporary and permanent. This privilege existed
in its full force at the date of the treaty, and the Government must have
been aware that its citizens would crowd into the country the moment it
became public that a treaty had been concluded. Such was the case, and
no effort was made to restrain its citizens from intruding on the improvements of the Indians.
This, of itself, then, was such a virtual disposition of the land as no Choctaw could resist or prevent. The act of the Indian was to be peaceful and
voluntary; but the omission, and, in fact, consent of the Government to the
settlement of the territory by its citizens prevented him from performing
it. The act of Congress never contemplated acts of violence on his part ;
he was to perform his condition peaceably, because he was dependent on
Government. It is therefore not competent for this commission to set up
such a construction as will presume the fiction that the relations of the parties had been reversed-that the Government had become helpless and the
Indian powerful; but they must be believed now as they were then. The
obligation of protection never ceased for an instant, although, when it
}Jractically failed, it was (in the only sense in which the act of Congress
can be reasonably construed) such a" disposition" of the laud as defeated
the possession of the Indian, and therefore violated the treaty.
This construction of the law has obtained with the Government itself,
for the reason that the act was not made to overrule the treaty, but to carry,
it out, and to provide "satisfaction" for injuries inflicted by the neglect of
the Government. It would be in bad faith to presume any thing else. The
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whole basis of legislation upon this subject is the treaty itself. And the
proviso in the 1Sth article, providing that in all cases of well-founded doubt ,
the construction shall be most favorable to the Choctaws, applies directly
to the several acts of Congress. It is therefore clear that any Indian who .
has been dispossessed by a white man, whether by violence, by pre-emption, by stratagem, by threats, or by sale at public outcry by the United
States, is absolved from the condition of five years' continuous residence on
the improvement he occupied at the date of the treaty.
To this may -be added, also, most truly, that the history of the progress
and termination of the treaty, and the conduct of ·ward, the ·agent of the
Government, give additional equity to the claim of the Indian. This has
been felt by the Government very strongly, and exerted a due influence·
upon Congress to induce the revival of the commission, with the two-fold·
object, 1st, of satisfying the just claim of the Indian, and removing him to
his home in the West; 2d, of quieting titles in Mississippi, and relieving
us of a population not desirable, and with which we can never become socially or politic;ally identified.
If the United States could be sued, these Indian claims could not be re-gistered in a court of Ia w ; and therefore, in a spirit of justice and magnanimity, Congress, at the instance of the department charged with the Indian concerns, created this tribunal for t.he express purpose of rendering·
satisfaction to the honest claimant, and to place him where it wns intended·
by the treaty he should stand. In this counexion it may be proper to remark, that the 14th article alone effected the treaty, as is fully in evidence;
and the provision of the 18th article, relative to its liberal construction.
These articles, in order to give them due \Veight with the Indians, weremore broadly construed ou the treaty ground, by the Secretary of War,
than I construe them.
All the difrlculties growing ont of this treaty spring from the neglect•
of the Government in permitting the Indian to be dispossessed-a neglect
of which it was at the time conscious; for it made an effort to prevent
intrusion by military force. and by instructions to the district attorney, but
found its effortslineffectual, and abandoned them-and by the conduct of
the agent, Ward, in refusing to permit the Indian to perform the very initiatory act necessary to constitute a 14th article claim. From these two
causes spring the wrongs of which the Indians complain; and, in good'
faith and equity, all that the Government has now to do is to indemnify
the honest claimant, as speedily as may be, under the scanty provisions
of the act of 1842. If he had not been dispossessed, and had been permitted to perform the condition of five years' residence peaceably, his
land, in many instances, would have brought $20, and even $30, per acre.
Now, it [will] not average $1 25; and the scrip, from the amount issued, .
must depreciate below that minimum. All that we have to do, however,
is carry out the spirit of the law, and preserve, by our decisions, the faith .
of the Government and the rnlc of construction presented by the treaty.
In any other view, we set up the odious principle, that a nation may take ·
advantage of its own wrong, and encumber a helpless people with restrictions and conditions they can never perform. The justice of the opposite position consists In two principles: the one, that nations, no more
than individuals, shall profit by their own wrongs; the other, that nothing
shall be done the tendency of which is to impair or destroy the right of
a single individual, without being followed by ample redress and in-
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demnity. These two principles have the sanction of all mankind; they
are founded on the immutable principles of justice, and no Government
~an de\)art from them without a stain upon its character.
The unhappy condition of these people-the very period to which their
claims have been protracted-is of itsel£ an appeal to the liberality of our
Government. For twelve vears these children of the forest have wept
over the loss of their country and the individual injuries inflicted upon
them. They stand now with their gyves upon their wrists, while they
stretch forth their hands to grasp that broken instrument called a treaty.
In the name of humanity, then, of honor and of good faith, let them have
justice. Let us act as the agents of an enlightened and .benevolent ~.ov
ernment, and not as miserable alms-hot:1se purveyors; as JUdges, requmng
strict proof in establishing a claim, but construing the treaty and the law
on liberal terms.
JOHN F. H. CLAIBORNE.
YAzoo VrLLAGE, MississiPPI, May 10, 1843.

U4.
[A.]

Statement* submitted by .l'Jr. Claiborne, at Hopahka, m~ the 22d March,
1843, in reply to a paper filed b,l/ Mr. Graves on a previous da,y.
The board of commissioners appointed to investigate and adjudge the
unsettled claims arising out of the treaty of Dancing Rabbit creek commenced its session at this place on the 19th of December, 1842, two of the
commissioners (viz: Ralph Graves and John F. I-J. Claiborne) being in attendance. It was mutually understood between them, in pursuance of what
they believed to be the desire of the War Department, and for reasons
personal to themselves, that it would be expedient and proper to make a
report at the earliest possible day. They had no doubts of their competency or obligations to do so. They proceeded, with this understa11ding,
to collect testimony; and, on the 2Sth of December, they addressed letters
to the registers of the land offices at Columbus and Jackson, in the State
of Mississippi, requiring information as to what lands claimed by the
Choctaws had been sold by Government, and requesting this information
"at the earliest possible day." "Our first report," says the letter," will
be expected :soon, but cannot be forwarded until we obtain the informa.
tion asked of you."
The board continued to examine cases and collect testimony, but its
anxiety to ?'eport upon the cases examined, and its vexation at not receiving the information expected from Columbus, were matters of notoriety,
and are susceptible of ample proof. And on the 14th of January, 1843,
with the knowledge and concurrence of my colleague, I addressed the
following letter to the register at Columbus:
• This paper will be found to contain a full detail of the proceedings of the Choctaw commissioners, from their first meeting down to the 22d of March, and from that date, being the proceedings of the board down to the 15th of May.
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HoPAHKA, January 14, 1843.
DEAR SIR: On the 28th ultimo, my colleague and myself addressed
you a letter, requesting some information which we are authorized to ask
for at your office, and which we must have before we can report to the
Secretary of War, for the final supervision of the President. Not having
heard from you, I am led to fear that onr letter failed to reach you, a~d
therefore send you· an abridged copy of the same, with an earnest request
to have the information supplied to us at the earliest possible moment,
as we have now some .~ixty odd cases susPENDED for the want of it.
V cry respectfully, your friend and servant,
JO~N

F. H. CLAIBORNE.

Major W. DowsiNG,
Receiver Land Office, Columbus, Mississippi.
On the 15th of January, a joint letter (but wrilten by my colleague)
on ·the subject of our salaries was addresSed to the distinguished and able
officer who directs the ·bureau of Indian Affairs, the Hon. T. Hartley
Crawford, and concludes as follows:
"In a few days we shall forward to the department some seventy
cases under the 14th article of the treaty of Dancing ·Rabbit creek, FULLY
AD.TUDICATED.''
This language would seem to be conclusive as to what the board was
at that time prepared to do. If any" difficulties of construction," any scruples to proceed in the absence of a third commissioner, any necessity for
disturbing the order of the docket, and hunting about for easy cases, existed at that time, they were never communicated to me nor to counsel ;
none were entertained by me, or suggested to me, by my colleague; and
we jointly and severally manifested and expressed great anxiety to report,
not only in justice to the parties litigant, but to make a demonstration of
our industry and ability at the War Department, for reasons personal to
ourselves. These are matters of fact, about which there can be no controversy.
On the 13th of January, the Hon. S. S. Prentiss, counsel for the
claimants, delivered an argument of great ability before the board; and,
upon consultation, my colleague and myself agreed that his views as to
the requisites necessary to constitute a good and v3.1id claim under the 14th
article were correct and conclusive; and on the 15th of January, the
very same day on which my colleague notified Mr. Crawford that "in a
few days we shall send on some seventy cases, fully adjudicated," I
commenced writing a report, based upon the requisitions of the treaty, the
acts of Congress, and the testimony taken before the board.*
This document being thus sketched off, I submitted it to Mr. Graves, in
the presence of the secretary of the board, and requested him to make
any corrections, to strike out or add to it, as he might deem advisable. It
was read to him, word by word; he sat by, pen in hand, suggested one or
two verbal alterations, and expressed his willingness to sign it when ready
for his signature. My colleague will doubtless recollect that the distinguished counsel for the claimants had remained several days, to await the
action of the board; that he, (my colleague,) in parenthesis, notified that
gentleman of his assent to this report; and that, being thus informed of the
• This report is herewith transmitted.
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-action of the board at its contemplated early report, he deemed it unnecessary to his clients to remain here longer. These are facts which my colleague must remember, and are matters of notoriety at this place. I insist upon it, then, that this board had commenced the adjudication of some
seventy cases tried before it, progressing regularly through the docket from
No. 1 ; that a tabular statement, based on the testimony, and showing the
narnes and number of th.e claimants and their children, the lands allotted
to them, &c., was in preparation, under the immediate direction of my colleague, and in his handwriting; that the cardinal principles to govern our
-action on these claims had been discussed and agreed upon; and that, but
for an interruption, (viz: the protest,) we should actually have reported in
less than a week, or, as my colleague remarks in his official letter to Mr.
·Crawford," in a very few days."
Where, then, I pause to ask, were the difficulties of construction, the
.doubts and conflicting principles, that have been receutly sprung upon us?
Where, then, the necessity for the attendance of another commissioner ?
Where, then, the suggestions for delay? If they, dr any of them, had existed, then surely the clear ! vigilant ! ! and discriminating ! ! ! mind of my
colleague would have detected them, and he would not have notified Mr.
otawford that, "in a few days, we shall send on some seventy cases,
ful~1J adjudicated."
Up to the 17th of January, the board has examined 67 cases, and, according to the letter of my colleague, would have adjudicated them in "a
few days;" but on that day Kirksey and Poindexter filed their protest,
(alleging frauus in general against the claims, without specifications,) which
the board agreed to entertain, and the report and entering up of judgment
in which it was then engaged were of course suspended.
It is unnecessary to trace the history of this protest. It terminated on
the 15th of March, by the imposition of fines upon the parties that had
occasioned so much expense to the Government, injury to the claimants,
and inconvenience to this board.
This matter being thus disposed of, the presumption was reasonable
that the commissioners would forthwith resume the particular duty on
which they had been engaged when the protest was filed, to wit : the examination of the 67 cases tried up to the 17th of January, and the rendition of judgment thereon.
But it was then suggested by my colleague, informally, that he entertained objections to proceed to enter judgment upon the claims that had
been examined by the board, or any of them, owing to the absence of the
third commissioner ; and to two points of construction growing out of the
treaty, upon which he alleged he had difficulty, and desired instructions
from the department. These points, as I understood them, were:
First. If the section whereon the claimant resided at the date of the treaty,
or a part thereof, embracing claimant's improvement, has been sold by GoveJnment, and the adjoining sections are not sold, shall the board make locations for the children of claimant on the adjoining unsold lands, or allow
them scrip?
Second. Where there are two or more families residing upon the same
section, which has never been sold by the Government, which head of the
family shall be entitled to the section embracing the improvement? And
what lands will the other family or families be entitled to? Must they be
located on adjoining lands, or receive scrip ?
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These points were suggested then by my colleague, as presenting reafor a suspension of judgment; but I differed in opinion froHl him,
considering that the points are met by several letters from the lion. Lewis
Cass, then Secretary of War, viz;
1st, letter to G. W. Martin, dated October 11, 1833; 2d, letter to G. W .
Martin, dated September 3, 1833; 3d, letter to G. W. Martin, dated June'
.26, 1833; 4th', letter from John Robb, acting Secretary of War-all of
which are on file in the office of the commissioners, and accompany the
report of ti-Je Secretary of War, ordered to be printed by the Senate, on
the 11th of April, 1834.
It being generally understood that my colleague objected to enter upon
any adjudication of the cases, on the 18th March the following application was presented to the board, and filed among its records :
~ons

HoPAHKA, March 18, 1843.
The undersignetl, attorneys for many of the Choctaws whose claims
have been investigated by your board, respectfully represent that the evidence, in a number of said claims, beginning with case No. 1, is completed, and they are ready for the judgment of the board. The intere s
of the claimants require that judgment should be rendered in such cases as
have .been completed with as little delay as posl'lible. Your petitioners
therefore ask, as a matter of right, that your honorable board will proceed to render judgment in such cases, where the evidence has been completed, and in which there is ~o obstacle to the final judgment of the
board.
JOHN B. :FORESTER,
PRENTISS & GUION,
.dttorneysfor Choctaw Claimants.
Hon. JoHN :F. I-1. CLAIBORNE and RAr.PH GRAVES.
Acknowledging the propriety and justice of this application, I expressed
myself, in conference with my colleague and in open court, ready to grant
it. For several days previous, he was apprized of my disposition to render judgment on the cases examined, and that no difficulties of construction, of competency, or on account of the absence of a third person, existed in my mind. On the very day, (and only a short time before the
aforesaid application was filed,) I had read to him a written argument,
(afterwards thrown into the form of a resolution, and offered on the 23d
of March, a copy of which was forwarded to the department a few days
since,) showing our competency and obligation to proceed. My colleague
dissented, and repeated the reasons why we should not proceed without
additional instructions, and until the arrival of another commissioner.
Broadly differing in opinion, we entered our office, and I announced to
counsel that there was a difference of opinion between the commissioners
on the subject of their application, and that the board would adjourn over
until the 20th instant to consider it. My colleague must concP-de that the
various delays that have occurred since the 15th of March, when the
proceedings on the protest were closed, have been caused by no doubts
on my part, but were assented to out of courte:~y to him.
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Alter the adjournment, the npplication was elaborately though informally discussed by my colleague and counsel; and on the 20th March, to remove
the difficulties of Mr. Graves, the counsel for claimants submitted the fol]owing proposition :
HoPAHKA, JJfarclt 20, 1843.
The undersigned propose to modify their application of Saturday last,.
as follows, to wit: That the commissioners shall take up for further investigation the cases which have been presented, and in which the evidence is
complete, and stiil proceed to enter judgment in and report upon such
cases, to the number of fifty or sixty, as shall present no difficulty arising
out of the construction of the treaty and ar.ts of Congress, and in which the
present commissioners shall agree in their opinions, passing over, for further
consideration hereafter, cases in which difficult points of construction shall
arise, upon which they have not and cannot agree.
JOHN B. FORESTER,
PRENTISS & GUION,
Attorneys for Clwclrrw:J.

timmediately after the reading of this document, I inquired of my colleague, if he waived the objections he had urged, to proceed in the absence
of the other commissioner? He answered in the negative, and I then
filed the following paper, which I incorporate with and make a part of
this statement:
· HoPAHKA, JJ1a1·ch 20, 1843.
MEllrDRANDUllr.-Ralph Graves, Esq., commissioner, &c., having fre quently intimated to me and to others his objection to proceeding to the
adjudication of the cases examined by the board in the absence of a third
commissioner, and having repeated the same to me in conference on the
17th and 18th and 19th instant, and submitted the same view to me in
writing on the 19th instant, distinctly setting forth that it might be considered disrespectful to the third commissioner, and certainly indelicate, improper, and inexpedient, on wany accounts, to proceed to final action on
any case until tho arrival of the said third commissioner; as the suggestionsmade to me by him, and his objections to proceeding under the circumstances, ha.ve already become public and a matter of argument, and as it is
notorious that little or no business has been transacted by the board for
several days, owing to the said objections of the said commissioner. and
the said objections having therefore all the weight and publicity of motion made in open court ; as he has suggested that the said third commissioner may be daily expected, and therefore that the delay cannot bematerial, I will not, by overruling his objections, expose myself to imputation or attack, or to censure by implication or inuendo, now or hereafter,
open or clandestine, preconcerted or otherwise, from any quarter whatever.
r will not be forced into an invidious attitude towards the third commissioner, to whom it is alleged it will be disrespectful to proceed farther until he arrives. I will not, by in~isting on immediate action, overrule the
suggestions of Mr. Graves, who has repeatedly declared to me his conviction, that there should be another commissioner in attendance. He has
urged that these claims involve an immense amount of the public property;:
that charges of fraud are hanging over them, or many of them; that attacks
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upon this commission have been threatened; that great principles are to
be agreed on, that will govern the decision of these cases; that it i~ prudent,
especially in our first adjudications, to have a fnll hoard, to give weight to
our deliberations, and shield us from all attack; and he has presented these,
and many other reasons of a peculiar and more private character, to me,
united with a question of personal delicacy, directly put to me, whether 1
would deem it respectful to the other commissioner to proceed wlten he
ma,y be dai~y expected. These objections do not arise out of any intrinsic
difficulties in the cases themselves, or out of constructions of the treaty or
'the laws. They all present but one point-the necessity, in the view of
Mr. Graves, the absolute necessity, oj ·tfte p1·esence of another commissioner, before tltis board proceeds one step further. No modification of the
motions or applications of counsel applicable to the cases can change the
character of this objection. It turns, as has been stated, only on one point,
and leaves but one ' inference, and no motion of counsel can affect or weaken
it. Its essential character cannot be changed, unless by absolute and un·qualified waiver and disclaimer of the party suggesting it. I regret that
the objection was ever made, or that this question of personal delicacy was
-ever presented to me, inasmuch as I believe that this board is just as competent to proceed to final adjudication of all cases before it, as if its coftplement was complete. But anxious as I am, and have been through-out, to proceed with the public business, as much as I regret the delay
which has already taken place, caused by no fault of mine, I will place
it in the power of no man to allege, here or elsewhere, that the action of
this board was forced on by me., that I overruled all suggestions for reasonable delay, and insisted on proceeding, when Mr. Graves, from motives of
caution, of protection, and of respect for the new commissioner, urged the
expediency of a short suspension. I will not hold myself np &s a target,
when the party objecting covers himself with a shield. Under these circumstances, bearing in mind the frequency and the emphasis with which
these objections have been urged upon me by Mr. Graves, and the publicity attached to them-regretting that the question was ever raised, and
the inconvenience to the parties it may occasion, I feel, that from a due
regard to the delicacy of my position, and· to my own self-respect, I am
bound to assent to the suggestions of Mr. Graves, and decline any adjudi·<:ation of cases until the arrival of another commissioner.*

JOHN F. H. CLAIBORNE.
Having read this" memorandum/' an informal conversation, productive'

-of no results, occurred; and I then announced that nothing remained but
to take the testimony in the few cases on hand, and suspend business until the new commissioner arrived, or sufficient notice could be given to
the parties, so as to enter upon the investigation of new claims at other
points.
.
My colleague, however, agreed upon suggestions made him by counsel,
to consider their last application, and on the 21st instant he submitted a
written statement of his views. In this paper Mr. Graves first repeats
his objection to proceed with the adjudication, generally, until the arrival
of the new commissioner. 2d. He consents to take up a few cases of a
simple character, passing from No. 1 to No. 250 on the docket in pursuit
" Two days afterwards I announced, in writing, that if Mr. Graves would follow up his objection to proceed without a third commissioner with a motion for delay, I would vote for delay.
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of such. 3d. He declares that he has not reviewed the testimony in any casesince it has been taken; that he has only a vague recollection of it; that·
hJ has never examined the acts of Congress in reference to the cases, and
for no other purpose," save only for a few moments, a day or two ago!"*
4th. He affirms that the public business will not suffer by a suspension of
judgment until the uew commissioner arrives~ because, having completed
the testimony here, the commissioners" should proceed without a day's
delay to the uext point, and give the claimants there an opportunity of
being heard or of having their claims filed."
I shall consider these points in their order:
I st. If my colleague opposes the rendition of judgment until a commissioner arrives, let him submit his motion to that eifect. He refused to entertain the
application filed by counsel for the £hoctaws on the 15th March, on two distinct grounds, viz: 1st. His difficulties of construction. zd. His repugnance
to proceed without a full board. The first objection was removed by the modified proposition of connsel, to select a handful of cases out of the 250 tried ;
but this modification does not affect or remove his second objection. The
same great points uecessary to coustitute one good claim under the 14th article are necessary to the whole of the claims of that description, aud the
same principles apply to them all-the only discrepancies between them
gl'owing out of questions of details, and not of law. If a contrary assump·
tion be entertaiued, then I affirm that it cannot be ascertained what casesare exempt from difficulty until the adjudication be commenced by an examination of the testimony; anu that examination cannot be made by
counsel, but must be made by the commissioners themselves. How, then,
are we to make this examination, to ascertain what cases present no difficulties, without making a general review of the testimony taken, and of
the law applicable to tl!e ca3es? Such a review of the law and the testimony would of itself be an adjudication, as far as it went, upon all the
cases; and how can this be had without conflicting with my colleague's
main objection, the absence of the third commissioner? My colleague
declares that l1e has never looked at the law or the testimony. Granting
this, how i;; he to decide what cases are or are not free frot)1 difficulties,
without commcnciug an Cldjuuication ? The mere reviewal and collating
of the testirnouy is one step in the process of adjudication, and my colleague has repeatedly declared that" great principles are at stake, and he
was unwilling to proceed without a full board."
2d. Mr. Graves states that be has not examined either the law or the
evidence applicable to the cases. Is not my colleague in error here ? Does
he not remewber that early in January we commenced the work of re-examination; that we devoted the whole of the 13th day of that month
to the subject, specially adjourning for that purpose; that a tab11lar statement was in preparation ·; that a report had been agreed upon ; and that
on the 15th January he notified the department that "in a few days we
shall forward some seventy cases, fully adjudicated?"
These are plain fuels; but what more ? The report included all the
cases tried up to that time, in which the evidence had been perfected, from
No. 1 to No. 70. There was no discrimination, because not more than
70 cases had been tried; and all these, according to my colleague's letter,
· • Yet, as far back as the 15th January, we were actually adjudicating, requiring not only are·
view of the testimony and an acquaintance with the laws, and my colleague informs Mr. Crawford·
U!at "in a few days we shall send on 70 cases, fully adjudicated."
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were to be" fully adjudicated in a few days." Why, then, discriminate
now? If we could adjudicate "in a few days" the first 70 rases then,
why cannot we decide upon those same 70 cases now? We have had the
benefit of three months' experience, and volumes of additional evidence
have been accumulated. If the matter was so clear then, in the first 70
cases, that judgment could ~e rendered upon them all, what forbids judgment at this time ? If" difficulties of construction" exist now, they existed
then. If repugnance to settle "great principles," in the absence of a full
board, exist now, why not then? And if we could adjudicate "70 cases"
then "in a few clays," why not now?
Indeed, I suggest that some of the cases in the aforesl:l.id limit have al·r eady been substantially adjudicated, by the concurrence of my colleague
in a report which, in the general principles laid down, embraces all those
~ases.*

\Ve had begun to scrntinizc the testimony, with the view to the .rendition of judgment-we had communicated onr intention to counsel and to t
the department-we had pub.Iicly assented to the general views of an able (
argument now on file. Nothing then was said about the necessity of a full
board before judgment could be had. This board felt its competency and
its obligation to proceed with the public business, without regard to WJbo
might or might not be appointed to fill the vacancy, without pausing for
imaginary obstacles, growing out of mere verbal constructions, and with-out waiting for the uucertain arrival of a third person, of necessity unacquainted with the subject, to "settle great principles." I consider the pro.ceeding on the part of this board, just adverted to, as an inchoate proceeding-a quasi adjudication, ?'es jMdicator in its nature, and binding as far
as it went-a full recognition of competency and obligation to enter judgment in the cases consecutively, and a concession not to be controverted
that these 70 cases 1·est on the same principles. That proceeding, "that
full adjudication," which would have been completed "in a few days,"
was :omspended in consequence of a protest, alleging fraud in general against
the claims. That protest aud the matters arising out of it have been
quashed, and this board stands, in relation to the cases then under advisement, precisely as it stood when that protest was filed. It should resume
the work at the point where it then stop~ed. Upon this basis, recognising
principles once solemnly agreed npon, progressing regularly through the
docket, and not commencing de novo a loug chase after cases "without
difficulties," I am willing to proceed, and shall submit a motion to ,that
-effect.
Fourth. In respect to my colleague's suggestion, that" tl1e public business would not suffer by delaying judgment even upon all the cases, be-cause we could and ought to proceed, without the loss of a day, (after
completing the testimony here,) to the next point, and commence receiving
applications for claims," I have to remark-1 st, that more than a montb
ago I suggested to my colleague, in the presence of two distinguished gentlemen, the propriety of our immediately adve1·tising the time and place
for registering the remaining claims; 2d, that no such proceeding, embracing claims scattered over an extensive country, can be properly com• A few days ago, Mr. Prentiss, attorney for the Choctaws, affirmed, in a publi ~ speech, that'
Mr. Graves had notified him that he had agreed to my report on the cases, and they would all be
8 ent on with the report.

.··.·~-

63

[ 168

J

menced without sufficient notice in the public journals, for \vhich purpose
I shall submit a motion.
But my colleague spP-al\s of the "public business." If by these terms
he means to say that the" business" of the Government cannot snffer by
"a delay of judgment," I differ with him. The interests of the Government do require that the claims growing out of a treaty made more than
t·welve years ago, and which every year entail a heavy expense on the
Federal Treasury, and a vast accumulation of business on the War Department, should be adjusted. The act of Congress contemplates and the
department expects their speedy arrangement.
· If by" p11blic business" Mr. Graves means the State of ll1ississippi, I
differ with him; for, until judgment either one way or the other is rendered
in these cases, we shall have in our interior a population of 8,000 souls,
contributing little to the public wealth ; our citizens be harassed with vexatious and expensive litigation; emigration to 1\'Jis~issippi discouraged; the
hardy settler, his country's best defence, in doubt as to the title of his
property; and real estate in all the Chaeta w counties depreciating in consequence of this uncertainty of tenure. The last act of Congress was passed
specially to obviate these evils, and to protect the purchaser of the public
domain. It fully protects his rights, and proposes to pay off the dispossessed Choctaw in scrip. To carry out these objects, the law provided that
two commissioners were fnlly competent to examine testimony and render
judgment in all cases, diftlcnlt or otherwise. Nothing is :;:aid in tile act
of,; great principles," "third commissioners," "easy cases," or "difficult
constructions."
If by "public business" 1\lr. Graves means that the interests of the
clainumls will not suffer by this indefinite suspension of judgment, I differ
with him. This commission was established to ascertain the rights of the
Chaeta ws under 1he treaty of 1830. \Ve were sent here to be vigilant,
indP.ed, but not saturated with suspicions of fraud, to be squeezed out like
water from a sponge at every pressure. Everlasting suspicion is as liable
to superinduce error as perpetual apathy. \Ve were not sent to dmy justice or to protract investigations to unnecessary extremes; but we were
sent to do justice to the Indian. It is due to the benevolent objects of the
law, to humanity, to the dignity and faith of the Government, that claims
growing out of the stipulations of a treaty, made with the strong arm, and
against the will of one party, should be adjusted.·~; Had we claims springing out of a treaty with England, for instance, how long would we submit
to such a postponement of our rights? ·would not the spirits of Americans take fire at the outrage ? W auld we not Ia y down fortune, honor,
and life itself, and, like our revolutionary fathers, in the face of confiscation, imprisonment, and the whole apparatus of despotism, stake every
thing on the assertion of a principle? I feel persuaded such would be the
course adopted by a vast majority of onr countrymen ; and shall we, by delaying or denying judgment, act upon different principles with the remnant, the miserable debris, of a peoplt! entirely in our power?-a people
not enemies, not aliens, not swindlers, bnt proverbial for their honesty,
• It is clearly in cvi<lcnce before the boar<l, that a large majority of the Choctaws were opposed
to the treaty. aud those who signe<l it were only induced to do so_ by the insertion of the 14th article, and the (;hera! construction given to it by Major Eaton, Secretary of War, in a speech to the.
Vh:>ctaw people.
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born upon the sacred soil of this noble State, who worship the same Great
Spirit that we worship, under the same skies and stars-a people over
whom we have thrown our shield, and are bound to protect, by every sentiment of honor, justice, and humanity-a people whom no threats, no
persuasions, no rewards, no oppressions, have been able separate from the·
soil out of which they believe they were created, and on whose bosom
they are willing to pArish. For twelve years they have thus continued to
live. Their rights, if any exist, have been denied to them. They have
been subjected to the laws of the white man, without enjoying his privileges; annoyed with suits for violating statutes of which they never heard;
taxed, but not voting; working on roads they never use; growing poorer
every day, by contact with a shrewder race; looked down upon as too inferior for intermarriage or social intercourse; circumscribed by the action
of the Government to a limited and barren section of a territory whose
fertile valleys they once possessed; gleaning a precarious subsistence from
the forest and from desultory labor; too often enduring the pangs of hunger in this land of abundance, with no fixed habitations, and scarcely a
conception of the paradise of home; in sight of the school house, and
within the sound of the church-going bell~ yet strangers alike to instruction
and to the holy promises of om Heavenly Father. ShaH these unfortunate
people, after twelve years of broken faith and of hope deferred, be still
further disappointed by the refusal of the board to decide their claims?
Powerless, poor, illiterate, ever ready to defend us in war, but incapable
of defending themselves in peace, orphans in the eye of the law, mere infants in business, is it not time to act definitively and without delay upon
their rights? The generous people of Mississippi-the enlightened officers
of that Federal Government whose agents we are-will answer in the
affirmative. Such, I am sure, is the opinion of the distinguished republican and philanthropist who has just been installed, by the wise selection
of the President, in the Department of War. And I feel persnaded this
board will deem it a duty to proceed at once to th e adjudication of the
claims, sustaining the good aud rejecting the fraudulent.
With these views, I submit two resolutions:
1. Resolved, That this board proceed forthwith to examine, adjudicatet
and, at as early a day as practicable, report upon the cases that were under examination and advisement on the 17th of January, but were suspended in consequence of the protest of Poindexter and Kirksey.
2. Resolved, That this board proceed to fix npon the time and place
when and where claimants under the fourteenth and nineteenth articles of
the treaty of Dancing Rabbit creek may present their applications, and that
due and sufficient notice of the same be given in the newspapers, taking
into considt::ration the number of the parties, the extent of the country
through which they are dispersed, the magnitude of the claims, the possibility of fraud, and the precedents established in similar cases.
[NoTE.-~lr. Graves objected to these resolutions.]
From the precedin g statement, it will be seen1. That, early in January, we were about sending 70 cases to the department, adjudicated and reported upon.
2. That this was prevented by the protest filed on the 17th of January.
3. That this protest, being quashed on the 13th of March, 1\Ir. Graves,
fo r the first time, stated his objections.
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4. That when the third commissioner arrived, Mr. Graves still had difficulties that prevented adjudication.
It was agreed, therefore, to meet at the Old Yazoo Village on the first
Monday in May, to render judgments on the cases in which testimony had
been taken at Hopahka. Public notice thereof was giv,'n, and the parties
-.vere generally in attendance. After some delays, the business was commenced. Days were exhausted, and nothing accomplished, although certain" difficulties of construction" had occurred to Mr. Graves as far back
as the 15th of March, which, unless removed, would effectually bar all adjudication. They stili existed in his mind when we met at the Yazoo Village. New doubts and ucw points were suggested ; a disposition even to
postpone all the jttdgments to an indefinite period was mauifested by him;
.and he finally iBsisted that, instead of remaining to adjudicate the cases
tried at Hopahka, as we were solemnly pledged to do, we should break
up, and go to Garlandsville, and do the clerk's duty of docketing claims.
Thus, sir, we stand. We arc to meet again at the Yazoo Village on the
5th of June. Whether Mr. Graves will then consent to recommence adju.dication, and if he should, how fruitless will be the undertaking, may be
best determined by his past course in the board. I confess I see but little
encouragement to persevere, little prospect of concluding even one-half the
business we are expected to transact within_the limit of the act of Congress.
If the prop'er energy had been evinced, if the cases had been transmitted
rapidly for the action of the department, if the board could have been induced to decide upoi1 something, if it had exercised its united moral influence to promote the policy of the Goverument and of the State, instead of
suggestiug obstacles and diffictlties, I doubt not that a large body of the
Cobb or Hopahka Choctaws nJight have been emigrated this fall. As
things stand, however, every one is discouraged-the agents of the department, the legislators of the State, who have long regarded this commission as the main instrument of emigration, and the Choctaws themselves.
My colleague has openly scouteu. the idea of emigrating the Indians; but I
assure you, sir, no Mississippian, no man identified with this State, its
views, and its interests, and exercising a shadow of influence over its people,
will make such a concession. \Ve believe the Chaeta ws can be emigrated;
that it is the wish of the President and of the department to emigrate them;
and that, if this commission had done its duty, many of them would now
be enrolled for that purpose.
I will not disguise from you, sir, that the commission has lost the confidence and the respect of the public. It adds nothing to the popularity of
the administration or the reputation of the department, bnt, on the contrary,
detracts from both. It might not be exactly proper that I should acquit
myself of any of the odium and ridicule attached to its acts at this time, before the public ; but I trust the department will find in this paper an ample
-vindication of my course and conduct.
I have the honor to be, with high respect, your most obedient ~ervant,
JOHN F. H. CLAIBORNE,

President Board of Choctaw Commissioners.
HERBERT's

PosT

OFFICE,

Neshoba County, Mississippi, May 20, 1843.
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[B.]

Report of the Board of Choctaw Commissioners to the Secretary of War •.
[This is the document referred to in the statement drawn up by Mr.
Claiborne, and approved by Mr. Graves, to be forwarded, with some
seventy cases, to the War Department, early in January, but suspended first
in consequence of the protest of Poindexter and Kirksey, and afterwardson account of doubts, objections, and difficulties, suggested by Mr. Graves.
See statement A.]
HoPAHKA, MrssrssrPPr, January-, 1843.

Sm: The undersigned, commissioners appointed under the act of the
last session of Congress, entitled " An act to provide for the satisfaction of
claims arising under the fourteenth and nineteenth articles of the treaty of '
Dancing Rabbit creek, coucluded in December, 1830," have the honor to•
report:
That, in pursuance of notice duly published in the newspapers of this
State, they met at this place on the 19th of December, 1842, opeo.ed an
office, and entered at once upon the execution of the duties confided to
them, by the appC?intment of a secretary and an ir.tcrpreter, and the adoption and publication of the following rules:
"1. The board will assemble every day l Sundays excepted) at its office,..
at 9 o'clock, A. M.
•
" 2. Claimants may be heard by counsel, who, in all cases, will be required to fiunish a brief statement of the case, in writing.
" 3. Applications must be made in person to the commissioners, or by
written statement, setting forth the name of the claimant, the number of
his or her children over and under ten years of age at the date of the treaty
of Dancing Rabbit creek, and their names, the height of the claimant, and
any peculiar feature or mark upon the person, which may serve to indentify
or distinguish the said claimant, his or her place of residence at the date
of the treaty aforesaid, specifying the part of the section, township, range,
and land district, with an affidavit attached, made before any officer competent, under the laws of the State of Mississippi or of the United States,
to administer an oath.
" 4. Claimants and their children entitled to or applying for reservations
must in every instanee, if possible: where proof of their claim is gone into,.
appear in person before the board."
These rnles have been strictly adhered to, and will enable the department at one view to comprehend the character of the testimony that accompanies each case herewith submitted.
The board has deemed it essential in every instance to establish the following points :
1. That the claimant was the head of a Choctaw family at the date of
the treaty of Dancing Rabbit creek, or the representative or heir of such
head of a family.
.
2. That the claimant had at that time an improvement within the country ceded by the treaty, and resided upon it, and has never removed to the
'Vestern or Choctaw Territories since.
3. That claimant, !tither in person or through auother individual, signi-
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.fied to the agent of the United States, or some person authorized by him,
either at the agency or at some public council or gathering of the nation,
within six months after the ratification of the treaty, his intention to beregistered for the five years' stay.
4. That he intended to reside, and did reside, on said improvement for
.five years from the consummation of the treaty, unless where he was dispossessed by a white man, or his land was sold by .Government, or he was
intimidated and induced to leave by threats, misrepresentation, or persuasion.
5. That claimant received no other grant of land under any other article
of the treaty, nor applied for any, nor any portion of the annuity dispensed
at Benjamin Lafloore's in Angnst, 1831.
6. That claimant never, within five years after the ratification of the
treaty, made any binding contract for the sale or transfer of his land, scrip,
or other compensation: to be awarded him by Government, in satisfaction
of his claim.
7. Identification of claimant, or his representatives or heirs, number of
children, &c.
Keeping these cardinal points in view, the commissioners have, in every
instance, subjected the parties to a minute and rigorous examination, and
have taken down the evidence verbrllirn, one reducing it to the form of
depositions, which were immediately compared with the notes of the other, .
read in open court, and subscribed and sworn to by the party. It is no
more than just that the commissioners should say, familiar as they are with
proceedings in courts of justice, they have never known testimony submitted with less appclTent attempt at prevarication, and so few contradic-,
tions and discrepancies elicited by the ordeal of cross-examination.
It will be perceived that all tile cases transmitted with this report fait
within the provisions of the 14th article of th e treaty of Dancing Rabbit
creek, requiring those who wished to take the benefit of that article "to,
signify their intention to the agent within six months after the ratification
of the treaty," &c.
These cases mav be divided into three classes. viz:
1. Where the si'gnificatiou of intentiou was made by the Indian himself
to the 11gent in person.
2. Where the signification of intention was made to the agent, in behalf
of the Indian, by some person duly requested and empowered for that
purpose.
3. Where the Indians applied to the agent in numbers, and attempted.
"to signify their intention" and to be registered, but were refused by the·
agent.
.!lll the cases accompanying this report are embraced in the two last
classes.
·
In the second class the commissioners have required proof of an actual1
presentation to the agent, for registry, Qf the name of the applicant, by some·
person duly empowered for that purpose.
In most of the cases falling within this division, written lists of the
names of those who wish to signify their intention and avail themselves of
the benefit of the Hth article were made out, by direction of the agent,
and sent in and delivered to him by the light horsemen or runners of the
several captains, or by some other pe.rson selected for the purpose. The number of the children accompanied the names of the applicants, respectively..

[ 168 ]

68

In all these cases the commissioners consider the proof of "signification of
intention" to be as fully made out as if the application had been made in
each case personally by the claimant himself. These lists were made out
under the agent's instructions, by the direction and in the presence of each
Indian, whose name was placed upon them, andcarefullyconveyedandde. livered to said agent, within the six months prescribed, as lists of those
who wished to be registered for the benefit of the 14th article. The commissioners have no hesitation in deciding that in all these cases the requisition of ''signification of intention" was fully and literally complied with.
The third class of cases is one which at .first view might seem not to
come strictly and literally within the provisions of the 14th article, but
which appears to be fully embraced within its spirit, and entirely covered
by the act organizing this commission.. The treaty requires that the Indian desirous of availing himself of the benefit of the 14th article shall be
permitted to do so "by signifying his intention to the agent within six
months after the ratification of this treaty," &c. It appears in evidence
before the commissioners, by the general depositions as well as by the testimony in the cases alluded to, that Ward, the agent appointed by the Government to receive this '·signification of intention," became, from some
cause or other, opposed to the Indians availing themselves of the 14th article, anu exceedingly desirous that they should all go west. After having
registj:)red a few names, he began, both by ,threats and persuasions, to discourage any further applications. At length, he openly refused to register
the names of those who applied to him at the agency, but told them to
collect at Benjamin Lafl.oore's at the time appointed for the annuity, and he
would then and there attend to their applications. As this was within the
six months designated, and as the occasion and place were of great public
resort, it became generally known and understood among the Indians that
the agent had appointed that time and place for receiving the "signification of intention," and to register the names of those who bad determined
to stay in the country, and avail themselves of the provisions of the 14th
article.
Accordingly, and in pursuance of the invitation of the agent, large num- bers collected at Lafloore's, at the time of the annuity, for the express and
publicly announced object of" signifying their intention," anrl having their
names registered for the five years' stay. Others sent in their names upon
lists, prepared by the directions of Ward, and placed in the hands of persons authorized and appointed to deliver them to Ward for registry.
The nnmbers assembled at Lafl.oore's, and waiting their turn to be registered, being very great, but few could get access to Ward's presence at a
time. At length, after taking down the names of several of the applicants,
an1l receiving several of the lists sent in, Ward declared to the Choctaws
"that there were too many of them; if they wanted land, they must go
west, and he would register no more," <S·c. This 1·ejusal of the agent to
receive any more applications was repeated several times, with much emphasis and ex<.:itement, to those who were present in the room, until, finding it useless to press the matter any further, they withdrew, and informed
those who were in the other apartments and outside of the building of
the agent's refusal to receive any more applications or register any more
names, some saying he was "drunk," some that he was "on a spree," and
~thers that he was ''mad;" and it has been clearly proved that he was a
man habitually intemperate; that, on the occasion referred to, he had his
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brandy on the table, and seemed to be considerably excited. The greatest
dissatisfaction was evinced by those who had come to be registered, as the
rumor ran through the crowd that Ward would register no more. They
complained bitterly of the. injustice and bad faith of the agent, and most
of them retired immediately to their homes, refusing to participate in the
annuity, saying "they had not gone there to receive any portion of it, and
expressed a determination never to leave the country, but to hold on to their
lands if possible." It is further in proof before the board, that \Vard, on
many other occasions, refused to register the names of applicants, telling them "he had received orders from the Government not to register
any more, and if they wanted land they must go west."
Under this state of facts, the question has presented itself, whether the
attendance of the applicants at Lafloore's, in conformity with the instructions of the agent', their attempt then and there to be registered, and the
public refusal of said ag~nt further to register or notice their applications,
constitute a sufficient" sif(nification of intention" under the 14th article,
or bring the claimants within the benefit of the provisions of the several
acts of Congress from which this commission derives its authority.
The 14th article requires no particular mode of "signification of intentention ;" the object of the requisition was simply that the Indian should,
within six months, make up his mind and determine whether he would
move west, or remain in the country and become a citizen. At the time of
the treaty the tribe was divided on this point: a portion were willing to sell
and remove west; another portion, probably a majority, were willing to
sell, but not to 1·enwve. They were willing to dissolve the community of
property, by which they held a common interest in their territory, and
to take in lieu thereof a complete fee simple title to a specific portion. It
was to provide for this latter class that the 14th article was inserted; without it, the treaty could not have been concluded. It was the insertion of
this article mainly, with the supplementary provisions, and the broad construction given to them on the ground in a public speech of Major Eaton,
then Secretary of War, that enabled the commissioners at Dancing Rabbit
creek to effect the treaty.
_
The existence of the intention to remain and take the benefit of the
14th article is the substantial thing aimed at by the requisition, that the
Indian should "signify his intention to the agent within six months," &c.
The manner in which this "signification" should be made is not prescribed,
nor is it material; whether in person or by agent, by words or by signs, it
would seem to amount to the same thing. It is true, the agent prescribed
a registry of the names, as the proper mode; but when he refused any
longer to register, and drove away the applicants, it may well be questioned
whether such conduct on his part did not, in strict law, exempt the applicants from the obligation of any further action in the premises. They
had repaired to the agent, in pursuance of his own direc~ions, for the pur~
pose of being registered under the 14th article. They publicly and frequently expressed the object of their gathering; the agent was fully apprized of that object; he became angry at the number of the applicants, and
announced to them, through those who had obtained access to him, that
"he would receive no more of their applications." The Indians had uone
all in their power to do; they had assembled, 011 the invitation of the agent,
at the time and place appointed ; the agent refused to act, and drove them
away, by avowing his positive determination to take no furl he?· notice of
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their applications. What more could the applicants do? After a general
refusal, it was useless to pass particular cases. The claimants had "signified their intentions," as far as was in their power, or, in the language of
the act of Congress, had" offered to signify;" they had gone to Lafloore's,
upon the in vi~ation of the agent, to be registered; the agent, had refused to
act. If. they were not registered, it was the fault of the Government, not
their fault. The neglect and refusal of the agent was, in law, the neglect
and refusal of the principal. If the "signification of intention" was not
sufficient, its insufficiency was caused by the action of the Government,
through its ageut; for the commissioners have no doubt that every name
embraced in this class of cases was entitled to be registered, and would
have been duly registered but for the obstinate refusal of the agent, Ward.
It is a clear principle of Ia w as well as common sense, that the non-performance of a condition cannot be pleaded by the party who has himself
prevented its performance. In the present case, the claimants did all
which could have been reasonably expected of them in complying with
the reg uisitions of the treaty. They signified their intention to the agent
by going to the agency, and afterwards to Lailoore's, for the avowed purpose of being registered. They crowded around the house, filled the
rooms, and pressed into the agent's apartment, until he grew angry, and
refused to receive any more of their applications ; and they then retired,
under the firm belief that they had done every thing in their power to
"'signify their intention."
The commissioners would have little difficulty in deciding, even under
a strict and technical construction of the clause of the treaty involved,
either that these claimants had "signified their intentions" to the agent, as
nquired by the terms of the 14th article, or were legally absolved from
.any further obligation to do so by the acts of the agent.
But the commissioners do not think it necessary for them to rely upon
this view of the matter only to sustain the conclusions to which they have
arrived. The act of 1837, which organized the first board of commissioners under the treaty, di1·ected the board to investigate ar.d report the
ease of every Indian, head of a family, "who had not already obtained a
reservation under said treaty, and who can show that he or she complied,
·Or OFFERED to comply, with all the requisites of the 14th article of said
treaty, to entitle him or her to a reservation under said article," &c.
The act of 1842, constituting the present commission, provides, that
"when the said commissioners shall have ascertained that any Chocta\v
has complied, or offered to comply, with all the requisites of the 14th artide of said treaty, to entitle him to any reservations under that article"" which requisites are as follows : That said Choctaw Indian did signify
his or her intention," &c.
It is clear, from the phraseology of both these acts, that jurisdiction
was intended to be given, and relief afforded, in cases where the requisites
of the 14th article had not been strictly, in point of fact, complied with,
but where the Indian had done all that could' reasonably be expected of
him; that is, where he had "offered to comply," but had been prevented
by the Government itself, or by its agent.
The language of the first act is: "Who can show, by satisfactory evidence, that he or she complied, or OFFERED to comply, with all the requisites," &c.
·
The language of the last act is, that " when the said commissioners
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·shall have ascertained that any Choctaw has complied, or oFFERED to comply, with all the requisites of the 14th article," &c.
Now, it is clear that these laws give the commissioners power to adjudicate in favor of claims, not only in cases of actual compliance with the
requisites of the 14th article, but also in cases where the Indians offered
to comply; for such are the express terms of the acts referred to.
There is another class of cases, besides those under consideration, which
are recognised in a sub seq nent part of the 3d section of the act as valid,
notwithstanding ·a non-compliance with the condition of five years' residence, the most important condition in the 14th article. When the United
States has sold the land within the five y-ears, and the Indian has been in
consequence evicted, he is excused for the non-performance of this requisite condition; but even without this provision in the law, he would have
been excused on general principles. If the action of the Government, in
selling the Indian's improvements, absolves him from the performance of
the condition of five years' residence, the commissioners cannot but condude, by parity of reasoning, that the refusal of the agent to register any
more names dispensed with any further necessity of applying for registry.
The commissioners have no hesitation in deciding that, in all the cases
.accompanying this report, and embraced in the class under consideration,
.the claimants "signified their intention" within the equitable meaning and
spirit of the 14th article ; and, if they do not come within its literal terms,
they certainly fall within the literal terms of the ACT; for, if the action of
the Indians did not constitute in these cases an actual "signification of intention" to take the benefit of the 14th article, none can deny that it was
,an offer to comply with this requisite.
There are some cases where the Indians were on their way to the agent,
for the purpose of being registered, after Ward's public refusal to register
any more, and who turned back, on meeting their people coming from
Lafl.oqre's with the information of his said refnsal, considering it useless to
go any further. These cases nndoubtedly fall within the principle of the
.others, and are equitably entitled to the same consideration. The parties
thus situated would, in every instance yet before the board, have reached
the p\acc appointed by Ward to receive their applications in time, but for
·the accredited, generally received, well grounded and established report,
that he, the agent, had said "there were too many, and he would register
no more."
In every case belonging to the cTass under consideration, the commis-sioners have required strict proof that the claimant went to Lafl.oore's for
the purpose of being registered for the five years' stay, and left on account
of Ward's refnsal to register him; also, that he received no part of the
.annuity, and participated in no way in the acts of those who were going
west. In other words, the commissioners have required in these cases
full proof that the claimant, within six months after the ratification of the
treaty, expressed an intention to remain and take the benefit of the 14th
article, and" signified," or "offered to signify, such intention to the agent,"
by all reasonable means in his power.
If the commissioners entertained any reasonable doubts (which they do
not) as to the correctness of their conclusions, they would still feel warranted in the construction they have put upon the requisitons of the 14th
article, by considerations arising out of the character and condition of the
.claimants. The great object in construing contracts, whether public or
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private, is to get at the intention of the parties. This treaty is a contract
between the United States and the Choctaws. The main point is to ascertain the understanding or intention with which they made the contract.
It should be remembered that the instrument was drawn by the whites,
and in their language. It is to be presumed that it reads most favorably
for them. The superiority of the whites in knowledge, sagacity, and the
use of their own Jangnage, must necessarily lead us to conclude that the
rights of the United States are better secured and more strongly protected
in this instrument than the rights of the Indians. The rules of legal construction, then, as well as the dictates of justice and equity, would prompt, .
in all cases of doubt, a construction favorable to the weaker and more ignorant party. Indeed, so conscious were the framers of the treaty of the
propriety of equalizing iu some degree the two parties, that they incorporated, as a rule of construction, in the 18th article of the treaty itself, the
very principle alluded to. The language used is as follows : "And, further, it is agreed, that in the construction of this treaty, whenever wellfounded doubt shall arise, it shall be construed most favorably towards
the Choctaws." This is not a mere idle provision, but a rule of construe··
tion, to be resorted to in construing the treaty, in all cases where reasonable doubt arises. It is recognised as such by the high court of errors and
appeals in this State, in the case of Newman v.~. Harris, 4th Howard, 559, .
and this board deems itself no less bound by it than any other tribunal.
The commissioners, ho\nver, have not felt at liberty to look at the
equities arising under the treaty, or to have reference in their decisions to
the advantages which the United States have obtained, by the _operation
of this treaty, over an ignorant people, always true to them in war, and
who have for twelve years patiently waited for the settlement of their
claims, becoming poorer every day by contact with the white man, distrustful of the race, but still reposing faith in the good intentions of the
Government, and its ability to do them justice. We have restricted ourselves to the obvious meaning and intent of the treaty itself, and to the
very letter of the !a w, and entered judgment accordingly.
Sixty cases, all embraced under the 14th article, are herewith transmitted ..
NoTE.-This report was designed to be accompanied with a tabular
statement (which was in prepnration) showing at one view the name of'
the party, number and age of children, and the lands allotted them.

u

6.

OFFICE INDIAN AFFAIRs, June 13, 1843.
GENTLEMEN: Enclosed you will receive a copy of a report made by
me on the 7th day of March last, to the Secretary of War, relative to the
several claims under the Choctaw treaty of 1830, which have been acted
upon by the former board of commissioners, consisting of Messrs. Murray
and Vroom.
Tha principles laid down in it are those by which the cases before
you under the 14th article should, in the opinion of the department, be
decided, and those also under the 19th article, so far as the principles apply to them, under the treaty and law; and it' may be useful, or at least
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desirable, to place the views of the department before your board. The·
Secretary of 'War, yon will observe, has, with one or two modifications,
concurred in this report; and the President of the United States has also
approved of lists of those entitled to land or scrip, prepared and submitted
• accon1i.ng to the principles settled by said report, of which lists I this day
send copies to the enrolling and emi~?;rating agent, J. J. McRae, Esq., with·
the scrip awarded, &c., so as to expedite, as far as may be practicable,
the business of emigrating the ChoctawR in Mississippi. The preparation
of the requisite papers, preceded as it necessarily was by the most laborious investigations of detail, occupied a long period, as only one person
could advantageously be engaged on them at one time.
The Secretary of War and the President of the United States have observed, with extreme pain, the difference of opinion between two of the·
commissioners, and with still more regret that that difference appears to
have involved some feeling. Both are now absent from the seat of Government; but the President (who left after the Secretary) on Thursday
last instructed me, before his departure, in these words: " The commissioners should be written to, ad vising forbearance for each other's opinions, great vigilance in the whole matter, and when differences exist a
reference to the department.-J. T." In a note on a different communication, he says: "These discrepancies are unfortunate ; let a letter be written, advising vigilance and concert and harmony."
I do not know better how to convey to the board than the President has
done, in these short memoranda, my sense of what (and it is said with all
respect) is due from each of you-to the other, to your respective positions,
to the Indians, the State of Mississippi, and the General Government.
Your commission is one of great moment, in all its parts. The period wilL
soon terminate within which claims can be presented; differences of opinion are to be expected to a,rise between intelligent gentleme n in the investigation of laws and deductions from facts; and a little forbearance and
reasoning together will generally adjqst the matter; if not, the opinion orthe board of commissioners will settle the case, one way or the other, forreport to the Secretary of War.
In obeying the order of the President, I trust it will be seen I bnt perform a delicate duty; and it is one that I cannot avoid.
Very respectfully,
T. HARTLEY CRAWFORD ..
Messrs. J. F. H. CLAIBORNE,
RALPH GRAVES,
w IJ.LIA?I! TYLER.
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DEPARTlliENT,

Office Indian .!l.lfairs, Mrwch 7, 1S43.
SIR: I havP. the honor, herewith, to submit in tabular form a revision:
of the decisions of Messrs. Murray and Vroom, commissioners, appointed
under the provisions of the act of 3d March, 1837, to adjust the claims to
reservations of land under the fourteenth article of the treaty of 1830, with
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the Choctaw Indians; and, in connexion therewith, beg leave to submit a
few brief observations in relation to this revision.
In examining the legal provisions in relation to the adjustment of these
daims, it appears that the act of the 3d of March, 1837, in designating
the powers of these commissioners, for the appointment of whom it provides, restricts these powers, so far as the claims to reservations are concerned, to mere inquiry," to ascertain the name of every Choctaw Indian,
who was the head of an Indian family at the date of the treaty at Dancing
Rabbit creek, who has not already obtained a reservation under said
treaty, and whtJ can show by satisfactory evidence that he or she complied,
or offered to comply, with all the requisites of the fourteenth article of
said treaty ; and, also, the number and names of all the unmarried children of such heads of families who formed a part of the family and were
over ten years of age, and likewise the number and names of the children
of such heads of families as were under ten years of age; and report to the
President, to be by him laid before Congress, all the names of such Indians, and the different sections of land to which such heads of families
were respectively entitled, together with the opinions of the commissioners, and whether any part of said lands have been sold by the Govern.ment, and the proofs applicable to each case." In the seventh section of
this act, after refusing to recognise the contingent locations made. by
George W. Martin for the benefit of these Indians, it is expressly declared
as " the true intent of this act to reserve to Congress the power of doing
that which may appear just, when a correct knowledge of all the facts is
obtained." The act of the 22d of February, 1838, does not increase the
powers of the commissioners on this point; consequently, Congress still retains the power of final action in their own hand, until by the passage of
the act of the 23d of August, 1842, it is provided, (sixth section,) "that, if
the President of the United States shall approve and confirm the determination of the commissioners heretofore appointed to investigate the claims
existing under the fourteenth article of the said treaty of Dancing Rabbit
-creek, in any case, he shall cause to be delivered to the claimant, if he be
a Choctaw Indian, his legal representatives or heirs, certificates, as provided by the fourth (should be third) section of this act, for the quantity
of land to which such claimants shall appear by such determination to
have been entitled, in full satisfaction and discharge of such claim ; provided such determination was made by adhering in every instance to the
requisites contained in the fourth (third) section of this act; and provided,
also, that said claims, nor either of them, cannot now be located according
to the provisions of the fourth (third) section of this act." By this section,
the President is only authorized to approve and confirm the decisions of
the commissioners heretofore appointed, and can do so only in those cases
in which a strict compliance with the requisites of the 3d section of said
law is found; in other words, none of the decisions of the commissioners
based upon equitable considerations shall be consummated, but those
which show a full and literal compliance with the provisions of the treaty,
except where a compliance with those provisions was prevented by the
acts of the Government. I am therefore of opinion that no power exists
to consummate any claim which rnay have been rejected by the commis-sioners, although it may appear upon revision that the claimants had fully
.complied with the requirements of the treaty and of the law. Such cases
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shonld, in my opinion, be submitted to the present board, for their decision
and report.
The provisions of the third section of this act of 23d August, 1842,
with one or two exceptions, are not inconsistent with those of the fourteenth article of the treaty of 1830 with the Choctaws, but are r3ther a
rigid legislative exposition or construction of those provisions. The fourteenth article provides that "each Choctaw heud of a family," who is
desirous to remain and become a C!itizen of the States, shall be permitted
to do so, &c. This expression "each Choctaw head of a family" has
heretofore been construed to mean each head of a Choctaw family, whether that head was a white or red man, provided his family belong to the
Choctaw nation. This construction is certainly not in accordance with
the langnage of the treaty, nor with the terms used by Congress in the act
of 1837, under which the commissioners were appointed. The first section of the act of 1837 authorized the commissionro>rs "to ascertain the
name of every Choctaw Indian who was the head of an Indianfamily
at the date of the treaty," &c., and the eighth section of the act of 1842
expressly excludes" any claim which may be presented by a wldte man,
who may have had or now has an Indian wife or family." But the last
section recited, as well as the 9th of the law of Angnst, 1842, you are of
opinion, does not apply to the decisions reported by Messrs. Murray and
Vroom. There is no doubt which is the true constrnction. It is the usage
of Indians to provide, in any general arrangements, for every head of a
family identified with them by marriage; and the provision for or in right
-of the children would seem to show very clearly what was meant-not
a man of Choctaw blood who had a household, but an individual who,
in interest and affection, liability to the penalties of its Ia ws and customs,
and right to participate in tried b'enefits, was a member of the great Choctaw family. 'l'his opinion is fortified by the fact, that, in the 19th article,
where a kindred provision of land is made_for another class, the words em~
ployed are," one section to each head of a family." The purpose was to
make provision for Choctaw families, through their heads resident in the
nation, and members of the Indian community. But it is unnecessary to decide this question. The construction heretofore adopted, excluding the 8th
section of the law of 1842 from operation on the decisions under consideration, will prevail as to them; and future decisions will be governed by
the provisions of the said section.
If a reservee had two or more wives, with one of whom he resided, and
only occasionally visited the others, he and the latter would be severally
entitled, under an opinion of the Attorney General. (Attorney Generals'
Opinions, page 1416.) .
The second requirement is, that the claimant should have had an improvement, at the date of the treaty, on which he continued to reside for
five consecutive years from the ratification of the treaty, unless sooner
dispossessed of his improvements by any disposition made of the land by
the United States. This is a modification of the provisions of the treaty,
which only promised the grant upon condition of five years' continued occupancy, while by this provision they may obtain the grant without the
fulfilment of that condition, in those cases, and those only, where the
United States, by disposing of the land, have prevented a compliance by
the Indian with that provision. The modification was necessary; for the
treaty is a contract, certain conditions of which are binding upon each, of

[ 168

J

76

the parties, except in those cases where the one party may have been prevented by the other from fulfilling those conditions; and that hinderance
is justly considered as a waiver of those conditions. Where a reservee
died in possession within the five years, and it wa.s continued for the required period by his widow and heirs, or either of them, it amounts, in my
opinion, to a compliance with the Pequisites of the treaty and law. So,
when a reservee was in possession at ratification of treaty, and in 1838,
without evidence of intermediate possession, continued residence may be.
fairly inferred where there is no contradictory evidence.
The next requirement of this section, to entitle the claimants to the benefits of the act, is, "that the Indian did not receive any other grant of land
under any other article of the treaty." The claimants under the supplement are by the treaty expressly excluded from any "interest in the
reservations which are directed and provided for under the general treaty;"
and although there is no express provision in the treaty that claimants
under the 19th article shall not be entitled to the benefits of the 14th article, yet, as the treaty requires that the reservations granted by both these·
articles shall be so located as to include the improvements of the claimant,
it is obvious that they cannot have reservations under both articles. Besides, the whole scope of the treaty is, as it should be, prohibitory of an
Indian receiving under two articles of the treaty. The titles by which
the land shall be held lllJder the 14th are different from those granted by the
19th article and the supplement. The residence of five years applies to
the former, and not to either of the latter. The law is therefore consistent with the treatv.
It is found imp~ssible with certainty to determine, from the names of
the Indians, whether the persons who have received the benefits of the.
19th article are the same with those applying under the 14th article, from
the great similarity of many of the names, and the different modes adopted by different persons in attempting to write down the peculiar sounds of
those names. Different Indians, moreover, frequently bear the same
name; and, again, in giving in their names, they sometimes omit the first
and at others the last syllable or syllables. From this it is evident that
the only way with probable certainty to determine the identity of the
claimants under the different articles is to ascertain precisely the location
of their improvements; and even this may err, as they frequently settle in
groups or villages of several families in a cluster. For these reasons, I
have made no particular report of such cases, bnt have merely noted in
red ink, under the name of the reservee, the names similar or identical of
those who have obtained or been entered for reservations under the 19th
article, and the references given. I would therefore recommend, that the
agent who shall be authorized to locate the Indians shall determine
whether there are claims nuder two articles or not, and, wherever he so.
finds, make the proper correction and report the facts, so that the department may withhold or issue certificates, as the circumstances shall require.
The last requirement of the 3d section is, "that it shall be made to appear, to the satisfaction of the commissioners and of the Secreta:y of War,
that said Indian did not remove to the Choctaw country west of the Mis- ~
sissippi river, but he or she had continued to reside within the limits of
the country ceded by the Choctaw Indians," &c. This restriction could
only have been intended to apply to those who had removed to the west,
before completing the fiv e years' residence required by the treaty; for if ·
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they occupied the five years they are promised, by the treaty, a grant in
fee simple; and these rights, which have become vested under the provisions of the treaty, can neither be abrogated nor impaired by any subsequent provisions of law, which I am bound to suppose Congress did not
intend.
I do not consider that auy deduction should be made for those children
who emigrated to the west before the expiration of the five y·e ars, when
the claims of their parents may be allowed ; for when it is shown that
those children were single and living with their parent:;; at the date of the
treaty, the right, whatever it may be, is complt>te. It is respectfully submitted, under the language of the treaty, that allowance should be made
for children who were single and living with their parents at the date of the
trPaty, but who have removed from the homestead before the expiration
of the five years. A different opinion is entertained as to those who had
been married before the treaty, and had been separated frotn their partners,
either by death or any other cause, and who had returned to the home of
their parents, and were at the date of the treaty living with those parents;
these persons cannot be reckoned ~s children. ·where a child died after
the ratification of the treaty, the right, in my judgment, is not varied,
for the grant was for or to children then living with the head of the family.
From the (oregoing views it will appear, that, to entitle claimants to the
benefits of the treaty, it has been considered necessary that they should
show:
l. That they w'ere heads of families at the date of the treaty ;
2. That they had at that time an improvement upon which they the n
resided, and upon which they continued to reside for five years after the
ratification of the treaty-that is, to the 24th of February, 1836-unless
the United States should sooner have disposed of the land, including th eir
improvements, and the claimants were dispossessed in consequence of such
disposition; and
3. Th:il the claimants, either in person or by an agent duly authorized, signified to the agent of the Government, within six months after
the ratificati,,n of the treaty, their intention of remaining and becoming
citizens of the State.
'
The witnesses brought forward to prove the requirements are principally, from necessity, Indians, as none others could be inforh1ed of the
fi1ets; and, frorrt a careful examination of the testimony, it is evident that
those witnesses, generally, were animated by a sincere desire to tell the
truth. Their ideas of the lapse of time seemed vague, but, from the oc- ·
-cnrrence of particular events, and by counting the number of crops made,
their testimony, generally speaking, is pretty conclusive. The treaty of
Doak's Stand, which was concluded about ten years before the one now
under consideration, enabled them to designate, with much certainty, the
children over and those under ten years of age, by pointing out those
which were born before and those after the date of the first treaty.
The agent of the Government, Colonel Ward, unfortunately, so managed
his bt>siness, that it is left almost entirely to oral testimony to prove the
names of those who applied for registration within the six months, and
the signification of their intention to remain and become citizens of the
States. That he kept a book, about foolscap size, containing two or three
quires of paper, and which was almost filled with names of persons regis~eredJ is proved; and it is also proved, that this book was afterwards par-
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tially torn up, and used as shaving paper-was left out in the weather~
and finally was sent to one of the Folsoms; after which, nothing more
was heard of it. It is also proved that many applied personally to Ward
to be registered, who refused, on the ground that he had received orders.
from the department not to register any more; that councils of the Indians
were held, at which it was determined by those present that they would
remain and take lands under the 14th article; that lists were made out, at
. some of those councils, of the persons present, which were presented to
Ward by delegates selected for that purpos3; that he registered a part of
one of the lists, and refused to register any more, and declined looking at
other lists altogether; that at those councils, where there was no person
preser,t who could write, sticks were cut, one representing each head of a
family, a shorter stick attached for each young man, and notches cut representing the females and children; that delegates were appointed out of
each neighborhood to take these sticks to the agent, and tell him the names
of the persons represented by them, the members of their families, &c.;
ar.d that, when the bundles of sticks were presented by those delegates, he
threw them away. In all these cases, where it is shown that the claimants,
in any of these ways, either in person or by delegate, signified or endeavored to signify their intention of remaining, the commissioners have
deemed it a virtual compliance with that provision of the treaty, and in
that opinion of the commissioners I concur. Many of these applications
were made to Ward at the time of the payment of an annuity in the summer of 1831, at Lafioore's, which, upon examination, is found to be within.
the six months after the ratification of the treaty.
Claims are made by many persons for adopted children, under the custom~
well known as common among all the Indian tribes, o( adopting person&
into their families, who, after such adoption, are always regarded as members of the family, enjoying equal rights and privileges with thm>e of the
same station who were born in the family. Some of these adopted children are stepchildreu, and in such eases I think the claim for them should
be allowed; others, lwwever, are nephews or nieces, grandchildren, brothers and sisters, and sometimes children who are not blood relations; in
all of which cases I am of opinion that the claims should not be allowed,
as it was evidently the intention of the treaty and of Congress to restrict
the right to the actual issue of the heads of families claimants, provision
having been made for orphans by the 6th section of the 19th article of thetreaty. The Rth section ofthe act of the 22dofFebrnary, 1838, moreover,.
declares a forfeiture of all right against those who attempt to substitute the
child of any other Indian for his own, or who shall attempt by his testimony to make any such substitution.
The proof of the locatiou of the improvements of the claimants is probably the best that could, unuer all the circumstances, be obtaiued. It is.
generally the testimouy of well-informed and suitable persons, who have
been selected and sent out by the attorneys of the claimants, under the
guidance of Indians, who were· well acquainted with the locations of theplaces of residence of the parties. These guides pointed out to the agents.
the place where the improvements of the claimants were or had been; the
agent noted down the name of the claimant who had resided there, aoo,
after examining the surveyor's marks, would enter opposite the name the
tract on which the improvement of the party was situated. Both guides
and agents have testified before the commissioners-th.! former, t?at they.
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faithfully pointed out the impmvements of the claimants named; and the
latter, that they had carefully examined the bearing and corner marks, and
correctly reported the locations. Precision and correctness in this point is
material, because the rights of the parties, where they left their improvements before the expiration of the five years, have to be determined by
the sales of the lands included in their improvements; and, further, because from the sales Qf these lands must be determined whether the claimants shall receive land or scrip. In many of the cases, the locations of the
improvements are not given, and a list of those cases, with the names of
the witnesses, attorneys, &c., should be sent to the present board, that they
may ascertain the locations, in order that a final determiuatwn may be
had, whether patents for the land or scrip must be issued.
The commissioners, in presenting their report, di viued the claims into six
divisions, viz: No.1, Captain Samuel Cobb's company; No.2, Capt. .James
Picken's company; No.3, Capt Wee-shock she-ho-ma's company; No.4,.
Capt. Anthony Turnbull's company; No. 5, Capt.Chi-she-ho-ma's company;
and No. 6, miscellaneous and unfinished claims. Each of these divisions is
subdivided into three classes, as far as necessary, viz: Class No. I, claims
approved.; No. 2, claims rejected; No. 3, clairus recommended to the
favorable action of Congress, for various reasons, where all the requirements of the treaty have not been complied with. These divisions and
classes have been preserved in making out this report, and the classification will indicate the decision of the commissioners, while the result of the
present investigation is briefly given in the appropriate column.
The cases appear to have been numbered as they were presented for the
action of the commissioners, but those numbers are much scattered through
the various divisions and classes. The commissioners have numbered
each class of each division with a new series of numbers, which have been
omitted in this report; and w bile the general numbers of the commissioners
are preserved, a new series of numbers has been adopted, in place of those
of the classes, consecutively, through all the cases, as they appear on the
tabular statements.
It happens in some cases that part only of the 1and was sold by the
United States. Can the residue be a warded to the Choctaw reservee ? I
am of opinion, that when the lands have been located for the reservee, and
any part of the location has been sold, he is entitled to scrip only; and,
first, when his claim has not been located, and the improvements of the
reservee remain unsold by the United States, he may have land for his
claim, if there be sufficient quantity vacant adjoining; se::ond, that when
there is not a sufficient quantity, he must take scrip; third, that where any
part of the improvements are unsold by the United States, the claim should
be satisfied either in land or scrip, on the principles laid down in the first
anti second propositions; and, fourth, where the entire improvements are
sold, althongb there may be sufficient land adjoining to satisfy the claim,.
he must take scrip.
All of which is moilt respectfnlly submitted.
I have the honor to be, very respectfully, yonr obedient servant,
T. HARTLEY CRAWFORD.
Hon. J. C. SPENCER,
Secretary of FVar.
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WAR DEPARTMENT, March 8, 1843.
'l'he above report, being in the main the result of consultations with me,
by the Commissioner of Indian Affairs, is approved, with the following exceptions:
I differ from the Commissioner as to the claims of white men, heads of
Indian families. Without decid-ing whether such persons are or are not
entitled under the treaty, yet looking to the words of the act of 1837, which
authorized the commission, and direeteQ. them to investigate the claims
of " every Choctaw Indian who was the head of an Indian family," I must
decide that they had no authority to inquire into the claims of any other
person, and of course that there is no authority to approve their report in
favor of citizens.
As to the meaning of the word "children," in the treaty, I am of opinion that all who are reported to have been actually members of a Choctaw
family, adopted into it as children, ar,d for whom the head of the family
provided, are to be regarded as children, according to the well-known usages
of the Indians; but if they appear to be orphans, or to be returned as children of other families, they cannot be inelnded among the family into which
they are adopted.
Lists of the claims to be approved, and of those to be rejected, according
to the principles of this report, as above modified, will be made out, of this
date, and submitted to me, to be recommended to the President, for his
:sanction.
J. C. SPENCER.

v.
YAZOO 0LD VILLAGE,

Neslwba County, Mississippi, June 10, 1843.
SIR: Your letter of the 22d ultimo, (covering the opinion of the Secretary of War,) in answer to a communication from my colleague, Mr. Claiborne, of the 8th May, was read by me yesterday. It seems that the contents of your letter, and the opinion of the Secretary of War, were alluded
to by Mr. McRae, the enrolling agent, in a public address to the Indians,
before I knew of the existence of either.
Until I read your communication of the 22d ultimo, I was not aware that
there was any discrepancy in the views of the commissioners, in relation to
the course to be adopted after they adjourned at Hopahka, of which Mr.
Tyler and myself apprized the department in our letter of the 1st of April.
In justice to Mr. Tyler and myself, I now enclose copies of resolutions
adopted unanimousl.Y by a full board on the 27th of March last, showing the course the commissioners then thought most prudent to adopt; as
also a copy of the orders based on these resolutions, and ordered to be
published in the newspapers. Mr. Tyler and myself, in our letter of the
1st April, intended only to assign the reasons for the course which has
been adopted, and of which public notice had been given.
It is due to Mr. Tyler for me to add, that his two colleagues had agreed
upon the course pointed out by these resolutions a day or two before he
appeared and took his seat at the board.
There is now a discrepancy in the views of Mr. Claiborne and myself~
as to the proper location for the commissioners. From the resolution, a
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copy of which is enclosed, adopted on the 11th May last, it will appear in
some short time, I presume, the cammissioners :ue to hold their sessions
permanently at Hopahka, or near it. The great centre point seems no
longer to be at or near Herbert's Post Office.
Colonel Claiborne introduced and urged this last resolution (now published in the newspapers) as one, and to which, for the sake of harmony,
1 gave a reluctant assent. My objection to it [was] (and still is) the returning to the neighborhood of Hopahka. Hopahka is the private residence
of Colonel Forester, who is more extensively engaged as agent for the Indians than any other man in Mississippi. His near neighbor, Mr. Logan .
Harper, is the only white person in several miles around, at whose house
any person can be accommodated.
If it be necessary at all to be on the stage road from Columbus to Jackson, I greatly prefer Louisville, which is more convenient to the Indians to
be examined, and whose citizens I understand are willing to pledge themselves that no spirituous liqno!'s shall be.sold to the Indians, and·where (a
most important consideration with me) there ,,·ill be disinterested spectators of all that is done before the commissioners.
All the 1ndians west of Pearl river had their cases examined last winter,
while the commisssioners were at Hopahka. Those whose cases are no\V
to be examined are east of Pearl river, and our present location is more
central to them than any other place where it is probable accommodations
can be procured.
The principal objection which I have to it, however, is, that it is a private residence, where probably no persons will attend and witness the
proceedings of the commissioners, and of those who come before them,
but those who are interested.
Very respectfully, your obedient servant,

RALPH GRAVES.
Hon. T. HARTLEY CnAwFonn,

Commissione1· of Indian .fljfairs.

v

1.

HoPAHKA,

LEAKE

CouNTY, Nirss.,

Monday Morning, .!Vlm·ch 27, 1843.
The board met, pursuant to adjournment.
Present: Commissioners Claiborne, Graves, and Tyler.
The following resolutions were ordered to be entered on the journal:
1. Resolved, That this board will take testimony in no case after the
adjournment at this place, and will open their office, mllil notice to the ·
contrary is given, only for the purpose of enabling those who claim under
the 14th and 19th articles of the treaty of Dancing Rabbit creek, and the
supplement to the said treaty, to file their claims, and have them docketed
before the 23d of August next; after which, tbe claims, by the act of Congress, will be ab~olutely barred "if r.wt presented."
2. Resolved, That, after the 1st of May next, the commissioners will
-take up the cases now before the board, in whicb the testimony is completed, and adjudicate the same as speedily as their other indispensable
. business will allow them.
6
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3. Resolved, That when the board adjourns at this place, (Hopahka,) .it
shall adjourn to meet at the late residence of James Elliott, near the Old.
Yazoo Village, in Neshoba county, Mississippi, on Monday, the 3d of
April next, and remain in session there until the 15th of May, when it
shall then adjourn there to meet on the 17th of that month at Garlandsville, in Jasper county, Mississippi.
Ordered, That an office be opened at the Old Yazoo Village, or the late
l"esidence of Colonel James Elliott, in the county of Neshoba, on Monday,.
the ~d day of April next, to continue open until the 15th of May, when
and where all persons concerned can file their claims, under the 14th and
19th articles of the treaty of Dancing Rabbit creek and the supplement
thereto. An office will be opened at Garlandsville, in the county of Jas-per, on the 17th of May, for a like purpose.
All claims should be filed as early as possible, as by the terms of the
act of Congress they will be absolutely barred after the 23d August next.
The board of commissioners will proceed, on or about the 1st of May,.
to adjudicate t~e cases in which testimony has been taken he'retofore.
Ordered, That the Secretary have the foregoing notice 'Published in the
11ewspapers printed in the towns of Jackson, Columbus, and Paulding,.
Mississippi, (five insertions.)
BoARD oF CaocTAw CoMMISSIONERs,
May 11, 1843.
Present: CommissionP.rs Claiborne and Graves.
Ordered, That this boarq adjourn at Garlandsville on the 3d day of
June, to reassemble at the Old Yazoo Village, in the county of Neshoba, on
the first Monday in June, for the examination and adjudication of claims
and other business; whence it will adjourn, on a day to be hereafter designated, to meet and hold its sessions permanently at the house of Logan
Harper, in the county of Leake, on the Robinson road, one mile from Hopahka Post Otlice.

w.
YAzoo OLD VILLAGE, Juna 12, 1843.
Stn: The board of Choctaw commissioners has been engaged, since its
return (on the 5th instaut) to this place, in rendering judgments in the cases.
tried at Hopnhka, having finally disposed of the protest. filed against the
claims by Messrs. Kirksey and Poindexter. After bemg compelled to
:fine the protesters, and some of the witnesses whom they had desired to
be snbprenaed, for disobeying the process of t.he board, the commissioners
succeeded in procurillg thei r testimony in May last. They failed to sustain the protest.
The board has rendered about one )mndred judgments, and is able to
proceed much faster than their secretary. It is also engaged in taking testimony in new cases.
There are some 715 claims filed since the adjournment of the board at
Jlophaka, with proof of location of each claimant, and perhaps there are
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some 300 more to be filed; the cases will average about 2-! sections each.
The proof of location is not furnished yet in all of the cases tried at Hopahka, and was furnished in but few cases until one or two months after
the cases in other respects were completed.
The principles being settled in the cases, the board, for the future, will
be able to proceed comparatively with speed.
The law and instructions of department require the commissioners to
make no allowance in the cases where the claimant has entirely sold his
interest before the 24th February, 1836; and when he has made a partial
sale, to make no allowance for that part which he has sold. The statements in the cases tried at Hopahka were drawn by counsel.
In the cases generally, the claimant states that, previous to the expiration of five years from the date of the treaty, he had made no contract for
the sale, and which he considered binding, &c. There are no explanatory
words added. Is not this in fact an admission that he had made a contract, but that he did not consider it binding on him? Is he, an ignorant savage, a judge of the force of his legal obligations? I shall guard,
as far as 1 can, for the future, against this form of expression.
It is notorious, in this country, that there were many persons trading
with the Indians in 1835, making contracts, &c. It is rumored that many
of these contracts are of record in the proper counties in this State. Should
not this fact be ascertained by the commissioners ? Should they not appoint an agent to procure this and all other evidence in behalf of the Government? I have been anxious for the appointment of such an officer for
some time, but have not yet got one appointed. Would it be too late to
procure this evidence after the commissioners have forwarded their judgments to the department? The claimants are required to be examined,
and disclose any fraud which may exist in their claims. Should not their
agents be required to [give] testimony also? Upon what principles ought
they to be excused, for they are better informed as to the true character of
the claim than the ignorant Indian ?
If any commissioner believe any individual can give important information, is he bound to state, under oath or otherwise, what particular facts
he expects that person to prove, before he can have him subprenaed?
Ought not the testimony of witnesses before the commissioners to be reduced to writing, in the fotn1 of depositions or affidavits, and be signed by
them, or will the mere private memoranda of each commissioner be sufficient? Onght the secretary or the commissioners to write out the affidavits or depositions?
The views of the department on all these points are respectfully requested.
Very respectfully, your obedient servant,

RALPH GRAVES.
Hon. T.

HARTLEY CRAWFORD,

Commissioner of Indian .ll.ffairs.
P. S. Without any unforeseen cause of delay, I think the business of
the commission can be brought to a close in 3.2 or H months.
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OFF IC E I NDIAN AFFA I R S, July 6, 1843.
GENTLE:I1EN: I rece ived a communication, under date of 12th June last,
from Ralph Graves, Esq., informing me that the Chor.taw commissioners
"have rendered about one h undred judgments/' and are engaged in ·taking
testimony iu new cases. This is gratifying intelligence, as well as the
opinion expressed that" the board for the future will be able to proceed
comparatively with speed.''
Some inquiries are put by Mr. Graves, the answers to which, as they win
be for the use of the board, are addressed to it.
1st. "The claimant states that, previous to the expiration of five years
from the date of the treaty, he had made a contract for the sale, &c., which
he considered binding, ~·c. There are no explanatory words added. Is
not this, in fact, an admission that he had made a contract, btlt that he did
not consitler it binding on him? Is he, an ignorant savage, a judge of
the force of his legal obligations?"
The .9th section of the law of 23d August, 1842, prohibiting the allowance of any claim under the 14th article of the treaty," if the said commissioners shall be satisfied by such proof as they may furnish that said claim
had been, previous to the expiration of five years from the ratification of
said treaty,,assigned, either in whole or in part; and iu case of a partial assignment or agreement for an assignment thereof, the same shall be allowed so far only as the original Indian claimant was at that date the bona fide
proprietor thereof." The law is very plain. The commissioners are the
judges whether the assignment or conveyance, or agreement to assign or
convey, was of such legal force and virtue as to bind the reservee; his
opinion as to its validity is of no consequence. The commissioners are to
take evidence in relation to such sales, or agreement to sell; to lay down
the rules by which such evidence shall be procured ; and, when examined aod considered, to decide and report whether, in their judgment, such
sale, or agreement to sell, exists. The allegation of the party that he had
made no contract for the sale, &c., which he considered binding, ~·c., is, in
my opinion, an admission that a contract was made.
2d. "It is notorious in this conn try that there were many persons trading with the Indians in 1835-making contracts, &c. It is rumored that
many of the contracts are of record in the proper counties in this State.
Should not this fact be ascertained by the commissioners? Should they not
appoint an agent to procure this and all other evidence in behalf of the Government?"
Undoubtedly it is the duty of the commissioners to ascertain by all proper
means, in every case submitted, whether a sale has been made by the
reservee; and, as one of the effective means, an a'gent should be appointed to have an examination made of the records in each county in which
reservations are situated; to see whether contracts for their sale have been
recorded, and to solicit evidence of any other description, for the consideration and information of the board.
3d. " ·would it be too late to procure this evidence after the commissioners have forwarded their judgment to the depv.rtment ?"
All the evidence in such case should be procured and acted on by the
board before they make up and forward their judgments on it; otherwise it
is manifest they will not be deciding and reporting on the whole case, but
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upon a partial view of it, on one side or the other, and their labors will be
comparatively useless to the department; for the latter, if a new aspect is
given to a case by the introduction of testimony not before the commission,
must form an opinion de nO'l:o, which, you will observe, is not contemplated by the 3d section of the law of August, 1842; it, you will perceive, requires " that all and each of the above requisites shall be made clearly to
appear to their [the commissioners] satisfaction, and the Secretary of War
shall concur therein;" plainly requiring that the commissioners shall express
an opinion upon a view of the whole ground in every case.
4th. The next inquiry is," Whether the agents of parties should not be
required to testify?" I know of no principle on which they rnight be excused, except the legal ground of attorneys not only being excused from
disclosing their clients' secrets, but not being permitted, if willing, to do so.
This, however, even in courts, is confined to disclosures made to the attorney by his client; the protection does not extend to the withholding of facts
of which the attorney may not have acquired the knowledge from his client.
But the cases before you are investigated not so much by strict legal rules
as according to your discretioH, "on such proof as they [you] may furnish."
The great object is to arrive at the truth, and a single narration from the
Indian reservee himself will often disclose it ; and yet such a course no one
would think of resorting to in legal controversies (out of chancery) bet ween
our own citizens.
5th. "If any commissioner believes any individual can give important
information, is he bound to state, under oath or otherwise, what particular
facts he expects that person to prove, before he can have him subpamaed ?"
The rules the board have furnished for its government may settle the
answer to this inquiry, or may not. On general principles, I should think
it would be altogether unnecessary that one of the board of commissioners
should make an affidavit of the facts he supposed a witness would prove,
preparatory to subpamaing him. The commissioners fill high offices,
under oath; and a simple expression of an opinion that A B could give material testimony, coming from one of the commissioners, should be followed
by the issuing of a subpama. At the same time, I would recommend, as a
matter of courtesy, and ·preliminary, that the facts expected tp be proved
should be freely communicated to his associates.
6th. " Ought not the testimony of witnesses before the commissioners to be
reduced to writing, in the form ofdepositions or affidavits, and signed by them?"
I think so; the Secretary of War cannot otherwise well revise the opinions of the commissioners. Full compends of the testimony might answer;
but then any gentleman is liable to misconstrue the meauing of a witness,
and, putting his own construction on his language, to convey a different
meaning from that intended. To such an objection an affidavit, wh,ich
ought to be as short as consists with intelligibility, would not be liable.
The affidavits that the parties furnish to sustain these claims they will
themselves prepare, or cause to be prepared, of c.ourse. Those on behalf
of the Government, it seems to me, the board should cause to be prepared)
as they may find convenient or necessary.
I believe I have answered all the inquiries put. ,
Very respectfully,
T. HARTLEY CRAWFORD.
Hon. J. F. H. CLAIBORNE,~
RALPH GRAVEs,
WILLIAM TYLl!:R,

Herbert's P . 0., Neslwba County, lUiss.
.

[ 168 ]

86
X.

DEPARTMENT OF WAR,
Office Int!ian .!ljj'airs, June 17, 1843.
GENTLEMEN : I received a letter, written under date of 3d instant, at
Macon, Mississippi, from R. H. Grant Esq.
The Presiuent and Secretary being both absent, I have, after much reflection and consideration, determined to forward a copy of the letter mentioned to your board, and respectfully to urge upon you the necessity
which the information imposes, of the greatest vigilance to guard against
the frauds which Mr. Grant says are attempted to be practised on the
United States; and, in the disccharge of this highly important duty, you
have the power ·by law to employ such agent or agents as you shall deem
necessary, to exhibit the whole truth, and do justice to the claimants as
well as the Government, especially the latter, for it is only on the Government that frauds, if they be meditated, can be practised at this stage of the
business. In selecting agents, industry and capacity to discover, and integrity to resist the designs that are said to be entertained, should not only
belong to them, but should, in public estimation, be accorded to them, so as
to enable you, by the information they shall furnish, to decide justly, as I
am confident you will, if fully informed; and besides this, the first object,
to satisfy the public mind, which is another object, second only to the first.
As soon as either the President or the Secretary of War returns, I will
lay Mr. Grant's communication before him, and take his direction in the
premises, and, in the mean time, make this communication to you, as the
step most judicieus that, under the circumstances, occurs to me.
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD.
Hon. J. F. H. CLAIBORNE,~
RALPH GRAVEs,
Het·bert's P . 0., Neshoba Co., Miss.
WILLIAM TYLER.

X 1.

MAcoN, MxssrssiPPI, June 3, 1843.
SIR : I have taken the liberty of suggesting to you the progress of the
board of commissioners to adjust the Choctaw claims under the late law;
and in doing so I am only taking on myself a privilege, as a citizen of this
Government, to guard her from one of the most cncrmous frauds that has
been attempted to be practised on her. The commissioners have no chance
to protect the Government ; they have no testimony but the Indians, and
do not !mow where to obtain it. If some efficient person were appointed
to collect testimony, and· the Government had counsel before the board,
much might be saved-between two and three millions of dollars. Would
it not be to the interest of the Government to expend a few thousaud dollars to save that sum. You are apprized, from the books in your office,
• that I am a large purchaser in the 19th article claims, and some few
of the 14th article. I have travelled much among those Indians, to ascertain all valid claims, for . the p"urpose of purchasing, from the date of the
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:treaty until 1836, and examined into all those cases that I had presented
to me by the Indians. I found but few that were entitled, and few to complain that injustice had been done them by the Government, until 1835,
when Charles Fisher came amongst them. I travelled amongst them after
•1835, and found an entirely different story after Fisher had been amongst
·them. They all made out statements of good claims, and complained of bad
treatment by the Government. The fact is, there are not two cases in one
hundred that are entitled to land ; and to sustain this assertion, in the fall
of 1835, when locations were made for a portion of those claims, Greenwood Lafloore, who was a treaty chief of the Choctaw nation, made a
speech in the town of Columbus, and in that speech pronounced them all
-frauds. The Legislature of Mississippi, that winter, drew up resolutions
Jrom testimony before them, and pronounced them all frauds, without a
dissenting voice. When the land sales came on in 1835, in Columbus, the
.agents of the Indians put down opposition by giving the settlers a certifi-cate, that they should hold their land at $1 25 per acre. Now, sir, examine
·your office, you will find, by Armstrong's returns of the census of the na"tion, that there were 19,000 and upwards, and something over 3,000 heads
.of families; 15,000 emigrated west, leaving 4,400; amongst that number
were some sixty families, of about 600 in number, that stayed, that did not
make a part of the number now claiming land, having been otherwise provided for. This would leave about 3,800 souls now in Mississippi. Under the present arrangement, these 3,800 will produce about 2,000 heads of
families, and the 15,000 that emigrated will not make· more than 1,200
heads of families; and in the place of 3,800 in number, there will be over

.s,ooo.

Those Indians that remain never intended to recognise the treaty, and
denied it until after the expiration of six months from its ratification ; and
I may add that, with few exceptions, none would have ever pretended to
have signified their intention to remain five years, had not white men in.structed them to do so. If the Government will pay me to collect testi.mony, and employ such counsel as I would select, for $20,000, in collecting
witnesses and sustaining them, and employing counsel, the United States
·would have saved $2,500,000, which, under the present arrangement, she
-will lose, for it will be impossible for the commissioners to arrive at any
,rebutting testimony, unless asserted in some way. A set of agents, sharpers,
with Indians to testify, and no one to rebut it, it will be a necessary consequence that all will pass. I would be willing to undertake for the Gov.-ernment, on the advance of a sufficiency to pay the necessary expenses,
and leave (for my services) to the liberality of Congress, after I had rendered
:the service, to say what it is worth ; and for my capa::ity to discharge this
trust, I would refer vou to the Hon. W. Tvler. who has been amongst us
as commissioner. Should my suggestions 'me~t your views, and you wilt
take trouble to lay them before the President or Secretary of War, and in
the event of its meeting their approbation, I would suggest the propriety
of suspending issuing any scrip on those reported, and that they be remanded for further imJestigation. Believing, as I do, that those cases
are mostly frauds, and the Indians not to be benefited in any event, I am
anxious that the Government should be protected against those frauds, and~
after the cases are settled, extend a liberal hand to them, after their removal, not at the control of any person but themselves. I cannot believe that
~the Government will be satisfied to suffer such an immense loss for a little
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expense to protect her interests. I have freely given my opinion and belief what could be saved to Government ; and if employed, I will pr'lve
the facts as stated. Should some more efficient person be preferred, 1
-would cheerfully yield any pretensions I tnay have, and should bP glad to
see some one better qualified to discharge the trust. My wish is, that it
should be done. I would cheerfully undertake it with my own responsi::.
bility if I had the means to carry it out without asking the assistance of the
Government. But the expense and trouble to an individual would be
enormous, and but a trifle to her; and she is to be benefited, and not the individual. I have been lengthy, and could write more, but shall leave ttle
subject.
I am, respectfully, your obedient servant,
R. H. GRANT.
Hon.

T. H. CRAWFORD.

Y.
HERBERT's P. 0., lVhssxssiPPI, June 22, 1843.
DEAR SIR: I have heretofore expressed my conviction (and I refer to
the documents forwarded to the Indian Office) of the incompetency of my
colleague, Mr. Graves, for his station, and that the public business would
suffer by his continuance here.
If, however, it should not be your pleasure to recommend his dismission.
or withdrawal, and the President should choose to continue him, I must
beg of you to suggest to William Tyler, Esq., the propriety and expediency
of his return to the commission, as I am unwilling to share its responsibilities alone with Mr. Graves.
I have the honor to be, most respectfully, your friend and servant,
JOHN F. H. CLAIBORNE~
Hon. SEcRETARY

OJ<'

WAR.

Endorsement by Secretary of War.
JULY

10, 1843.

'Vrote to W. Tyler, Esq., to proceed forthwith to Mississippi, to expedite matters.
J. M.P.

z.
HERBERT's PosT OFFICE,

Neshoba County, Mississippi, June 26, 1843.
SIR: I have the honor to transmit you a statement from the secre~ary
of the board of Choctaw commissioners, which will show, at one vtew.,
the state of our business.
Many of these cases were tried early in December, and none later than
March.
Not one of them is suspended on suspicion or allegation of fraud, nor do·the parties desire or design submitting additional evid~nce. But .th~y are
suspended on points ofla w and difficulties of constructwn that extst m themind of Mr. Graves.
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I have had no difficulty in making up my opinions on any case ; and had

.I entertained such difficulties, they would have been immediately removed

by the able, comprehensive, and very satisfactory letter of Mr. Crawford-,
of the 15th of May, received here on the 5th instant-a letter perfectly
conclusive, it seems to me, on all the litigative points, but which still leaves
the mind of my colleague uncertain and undetermined.
All the business we have done might have been transacted, under an
efficient organization of the board, in three months.
The applications referred to in the statement do not consume a moment's
time. They are mere notices of claims written out, and presented, without
_reading, to the secretary, to be filed. The taking of testimony and rendering judgments is the only business for the board, and you will perceive·
at once that we are literally doing nothing. There will probably be 250
more applications filed, making some 965 cases yet to try ; and from the
time it has occupied in trying the 256 Hopahlm cases, and rendering judgment on only 182 of them, yon will at once see that, unless there be a
change, we shall never complete one-half the business.
I feel bound, in self-justification, and from a due regard to my official•
and personal reputation, to state that this delay of the public business has
not been occasioned by me. And I add my conviction, that, under the
present organization of the board, not one-half of the cases will be examined, and consequently the Indians will not emigrate-thus baffling and de·
feating the main object of the Legislature of this State, in memorializing
Congress for the establishing of this commission. The whole affair will be
an abortion, costing the Government thousands of dollars, and ending ia
discredit and injury to the administration and to all concerned.
I have the honor to be, with very great respect, your most obedient
servant,
JOHN F. H. CLAIBORNE,

President Board Choctaw Commissioners.
Hon. J. M. PoRTER,
Secretm·y of War.
NoTE.-The statement referred to by Mr. Claiborne .was not received'
with his letter in Indian Office.

Aa.
BoARD oF CHocTAW Co!IIl\HSSIONERs,

Old Yazoo Village, .Tuly 14, 1343.
SIR: We received, a few days since, your letter of the 17th ultimo, enclosing a communication from Reuben H. Grant, of Macon, in this State.
We have the honor herewith to send you a transcript of our journals,
by which you will purceive that the said Grant has refused to testify, either
in a specific case or generally, touching the frauds which he alleged to exist..
The board, ·having no officer in attendance who could take said Gran-t
into custody for his contempt, was reduced to the necessity of issuing an
attachment against him, which will be placed in the hands of the marshal.
We transmit three affidavits of the said Grant, made at different perioJs.
The board contemplate the appointment of an agent to collect testimonY',
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&c., and will probably offer the appointment to the Hon. Thomas J. Word,
late member of Congress from this State, and a gentleman of the highest
character.
We have the honor to be, most respectfully, your obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .llffairs.
P. S.-We likewise transmit the application of the Hon. Charles Fisher,
attorney for Choctaw claimants, and the opinion of Mr. Claiborne (in which
Mr. Graves concurred) on Mr. Grant's motion to be excused.
Aa 1.
TuESDAY MoRNING, July 11, 1843.
Present: Commissioners Claiborne and Graves.
Charles Fisher, attorney for jTa-nnrnp-ish-ubbee, a Choctaw claimant,
whose case was introduced, and continued on the 23d June, for further testimony, gave notice that he was now ready for trial, and presented an application, in writing, for a summons for Reuben H. Grant, as a witness in
the cas·e.
The board took no formal action on the application, but ordered it to be
filed. On the suggestion of Commissioner Claiborne, (who stated that he
·considered General Grant an important witness in behalf of the United
States,) a snbprnna was issued, requiring his attendance on the board on
Wednesday morning, the 12th instant.
·
A true copy from the journal.
P: BAYLY, Secretary.
WEDNESDAY MoRNING, July 12, 1843.
The board met this morning. Present: Commissioners Claiborne and
Graves.
Charles Fisher, attorney for Ta-nump·ish-ubbee,'whose case was continued on the 23d June last, for further investigation, gave notice to the board
that he was now ready to proceed with his case, and presented the claimant.
Reuben H. Grant, a witness on behalf of the United States, who had been
11ummoned before the board this day, appeared in court, and asked to be
excused from giving testimony for the present, and until he could collect
{)ther testimony in connexion with it. Mr. Claiborne delivered his opinion
-in writing, refusing the application of said Grant, in which Mr. Graves
concurred. It was therefore ordered, that the said Grant be now required
to testify, and to answer such interrogatories as might be put to him. Upon
which, he peremptorily refused to be qualified or examined. Whereupon,
Mr. Claiborne moved the board that a fine be imposed upon the said Grant,
for his contempt of the laws of the United States ar.d the authority of this
board.
It is therefore ordered, that a fine of five hundred dollars be entered against
Reuben H. Grant, of Noxubee county, Mississippi, for his contempt of the
authority of this board, in refusing, in open court, to-day, to be sworn and.
to testify before the commissioners, against the claim of the Choctaw In-
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uians, but especially in the case of Ta-nump-ish-ubbee. There being no
officer present who could take the said Grant into custody, it is ordered
that an attachment issue against the said Reuben H. Grant, directed to tha
marshal of the northern district of Mississippi, so that he be brought before
the commissioners forth with. (Attachment issued.)
P. BAYLY, Secretary.
A true copy from the journal.

()pinion of Mr. Claiborne on the application of Reuben H. Grant to be.
excus'!d from giving testimony at the Old Yttzoo Village, the 12th
July, 1843.
I have every disposition to indulge Mr. Grant, but I cannot perceive the
>force or the propriety of his application for delay. He is an old citizen of this
State, and has befln for many years, by his own showing, engaged in speculating in Choctaw claims. As far back as the year 1334, he made the
affidavit, hereunto appended, (marked A,) published in Bell's report from
the Committee of Indian Affairs to the House of Representatives. On
the 22d February last, he made the deposition (marked B) before the present board; and again, on the 5th May, the accompanying deposition,
{marked C.) On the 3d day of June, in a letter to the Commissioner of
lndian Affairs, he charged the existence of enormous frauds, avowed his
ability to expose them, and proffered, for a fee of Szo,ooo, to save the Government from a loss of two and a half millions. He has since transmitted
to "The Mississippian" a communication of the same tenor. He is therefore, it may be presumed, well informed upon the suhject-matter, lind there
is no reason why his disclosures should be longer postp ned. The public
interest requires an immediate development; and he does injustice to the
position in which he has voluntarily placed himself, to his own intelligence,
his responsibility, and personal character, in asking to be excused from testifying. His testimony is, by his own showing, material to the United States;
not only material, but of vital importance; and all that he can disclose, to enable the commissioners to detect frauds practised, or about to be practised, he
must now disclose. Delays in such contingencies are dangerous. Death may
intervene, or the fraud be perpetrated before measures can be taken to expose
it. It is an unheard-of thing for a witness who knows of the existence of
frauds, and has avowed his ability to expose them, to ask to be excused ·
from testifying. If he has papers to refer to, or subsequent developments
to make, this may be done ; but h~ must answer such questions as may
be propounded to him now, as far as he can. His evidence is especially
necessary in the case of Ta·nump-ish-ubbee. He specially refers to a
<:onversation with this claimant, in his deposition marked C. The case is
a most important one. Ta-nump-ish-ubbee is the captain of the Bogue
Chittos. He was one of six deputies appointed by them at a council, just
before the last annuity at Lafloore's, to proceed there, at the head of the
band, and apply to Ward to register them for the five years' stay. It is
in proof, l)y all the Bogue Chittos who have been examined, that he actually repaired to the place appointed; personally, and in the presence of
his co-deputies, apprized Ward of the object of his journey; and was prevented from applying for the five years' stay for himself lllld others by
Ward's refusal to proceed with the registration. But Mr. Grant's depo!Sition (C) proves just the reverse of this. The case of said Ta-nump-ish-
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ubbee was presented to this board on the 23d of June. My colleague
gave it a critical and protracted examination, at the conclusion of which
I desired a continuance of the case until additional proof could be obtained from the said Grant and Greenwood Lafioore, to whom Grant refers
in his aforesaid deposition.
The case of Ta-nump-ish-ubbee is not only important of itself, but it
affects many others. He is an important witness for many of his warriors, who were at the Kin-tauga council; and until his case is fully investigated, until the suspicion of fraud raised against him by Mr. Grant's
deposition be removed, I doubt the propriety of receiving him as a witness. These Bogue Chitto cases are being rapidly examined, and recent
instructions from the department require that they should be adjudicated
as fast as the proofs are completed. Few of them can be, il'l my judgment, properly adjudicated as long as the case of Ta-nump-ish-ubbee
staAds over. Yesterday, his attorney, Charles Fisher, Esq., (in a paper
marked D,) gave notice that he was prepared to present the said case
again, and that Reuben H. Graut was on the ground. My chief motive
for desiring the continuance of the case was therefore removed; and, at
my suggestion, a subprena issued, requiring :Mr. Grant's attendance on the
board, this day, as a witness in behalf of the United States. If either the
attorney of the Choctaw claimants or Mr. Grant can show, by affidavit,
according to the rule of this board, that there are other material witnesses, final action in the case shall still be postponed. But this will not excuse the board from demanding all the testimony now that can be had.
The importance of this particular case, justice to a numerous body of
claimants to a great extent ignorant of their rights, and a due regard to
the instructions of the department, render further delay inexpedient. If
[he] knows of other material witnesses, let their names be given to the
board, and it will exert all its powers to obtain their testimony.
There are other reasons, of a more delicate and personal nature, why this
examination should now take place. When Mr. Grant was before the
board on the 5th May, with a fine impending over him for disobedience to
its mandates, he prayed a remission of that fine before he should be required to testify. Two of the commissioners concurred in his prayer, and
they have been singled out and denounced in the public press, by an individual residing often in Grant's family, for improper and censurable lenity.
The whole commission has been reflected on for abstaining from a crossexamination of Grant on that occasion-a proceeding then thought unnecessary, as he had alleged no fraud but in one case, which was then not
before the board. The officers assailed may well hold in contempt such
malignant assaults, whether through the press or in the mouth of vagrant
rumor; but all public bodi~s owe a certain respect to public opinion; and
now, when an important witness is on the ground, and a claim designated
by him as fraudulent is ready for examination, respect for public opinion,
for justice, and for right, demand tqat there 5hould be no longer delay. It
is due alike to the country, to the commission, to the witness himself, and
to the claimant, against whom this allegation of fraud, if it be untrue,
should no longer be permitted to exist. Impressions have been sought to
be made in various ways, openly and clandestinely, that these claims are
fraudulent, and that this board is incompetent to detect the frauds. A protest to that effect, attended with great inconvenience to the board and expense to the United States, occupied our attention for many weeks, bul:
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was finally quashed witho•1t the development of a single frat~d,.and by t~e
declaration of the party, and the witnesses, su bpcenaed at h1s mstance, m
behalf of the United States, that they knew of no frauds. Subsequently, numerous publications have been made in a certain quarter, reiterating these
charges, and designed to show the incompetency of this board. Mr.
Grant himself solemnly charged the existence of these frauds, in his recent
letter to the Commissioner of Indian Affairs. It is therefore our duty to
proceed forthwith, in behalf of the United States, to examine the witness.
His application to be excused is refused, and he will be qualified accordingly.
JOHN F. H. CLAIBORNE.

J
TnE S-rATE OF MrssiSSIPPI, Lowndes County:
We, Reuben H. Grant and Jefferson Clements, having been called upon
to state what we knew in relation to the conduct and capacity of Colonel
William Ward, late agent for the registration of certain Indians or Choctaws, under the fourteenth article ot' the treaty of Dancing Rabbit creek,
for citizenship and land, state as follows, to wit: We have beenfrequently
present when the Indians made application to the agent, Colonel Ward, to
register themselve~ to take citizenship and receive land under the provisions of the fourteenth article of the treaty of Dancing Rabbit creek, and
before the expiration of six months after the ratification of said treaty,
and have known the agent, Colonel Ward, to refuse and r~ject a good number of applicants, saying" that they might go west of the Mississippi
river;" that it would be better for them. Being re[luested, we further
state that the agent, Colonel Ward, wasfrequently incapable of attending
to business, from intoxication, and, when not intoxicated, was so negligent
and cm·eless that any person who wished books and papers did pretty much
as they pleased with them; and that said agent was much opposed to Indians availing themselves of the advantages of the fourteenth article of
the treaty aforesaid.
REUBEN H. GRANT.
JEFFERSON CLEMENTS.
Sworn to and subscribed before me, December 23, 1834.
JOHN H ..MORRIS,
Justice of the Peacefm· said County.
( A:

. I, George W. Martin, locating agent, do hereby certify that the foregomg is a true and correct copy of the original deposition of Reuben H.
Grant and Jefferson Clements, on file in my office.
.
.
GEORGE W . . MARTIN.
CnoccnuMA, December 29, 1834.
(&e Belt's report, Ho. of Reps., Doc. No. 663, page 48. )

•
[ D. ]

The deposition of General Reuben H. Grant, a free white citizen of the
cOtulty of Noxubee, and State of Mississippi, taken befor.e the commissioners appointed under the act of Congress of 23d August, 1842, entitled" An
act to provide for the satisfaction of claims arising under the 14th article

[ 168]

94

of the treaty of Dancing Rabbit creek, concluded in September, 1830,"
at thelt office, at Hopahka, in Leake county, in said State of Mississipp ~
The said deponent, being first duly sworn on the Holy Evangelists of Almighty God, deposes and says :
That he is interested in the cases arising under said treaty, and which
perhaps may come before this board, for their investigation and adjudication.
He does not know that he has any interest in the cases which have been
already before the board; but that the testimony, he presumes, will be much
the same in all the cases, and is therefore unwilling to testify for or against
any claim, in consequence of hi!< interest in the general matter, believing
he is not a competent witness, and submits to the decision of this board.
R.· H. GRANT.
Taken before us at Hopahka, the 22d of February, 1843.
RALPH GRAVES.
J. F. H. CLAIBORNE.
[c.]

Interrogatories propounded by the commissioners appointed under the act
of Congress . of 23d August, 1842, to adjust claims arising under the
treaty of Dancing Rabbit creek, with the Choctaw tribe of Indians, dated
in September, li:l30, to Reuben H. Grant, of Noxubee county, Mississippi,
a witness on behalf of the Government of the United States, now appearing to answer to a scire facias, requiring him to show cause why a fine
imposed by the board of commissioners, on the 15th day of March last,.
be not final':
The said Reuben H . Grant is now required to testify in behalf of the
Government, and truly to answer the following interrogatories:
1st interrogatory. Have you any interest whatever, as claimant, agent of
claimant, or otherwise, in any claim under the 14th and 19th articles of the
treaty of Dancing Habbit creek, or in any of the claims under the supplement of said treaty, which have been presented, or may be presented, for
the consideration of this board? If any, state how you are interested, and
in what claims.
2d interrogatory. Do you know of any fraud committed, or attempted to
be committed, upon the Goverurnent of the United States, by any Indian,
or class of Indians, or tlleir agents, in cases of su~h claims?
3d interrogatory. Do you know, or have you heard, of any Indian or
claimant who has et"er removed to the Choctaw country west of the Mississippi, and has since returned to the country ceded by the said treaty of
1830, and is now residiug here ? If you do, tell all you know or have
heard on the subject ; give the name of the Indian or claimant, and describe him so particularly, if you can, that the commissioners may be able
to recognise him, should be come (or has been) before them in person; and
if any snch persotJ be dead, give his name and the names of his family
and relations, so that a chim in behalf of his heirs may be detected.
4th interrogatory. Do you know of any Choctaw Indian or other person who has attempted to get a claim allowed by the Choctaw commissioners on this board, which claun is fra udulent, or unfounded in any
manner?
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5th interrogatory. Do you know of any white man whom you suspect

viii attempt to set up a claim before this board, whose claim you know or
believe ta be unfounded and frauduletlt? If you· do, give a particular description of the Choctaw or claimant, his heirs or relations, and of the
character of the claim, so that the claimant may be detected, if presented,
or when presented.
6th interrogatory. Do you know of any Indian claimant, uHder the 14th
article of said treaty, who·, previous to the expiration of five years from the
ratification of the treaty, (the 24th February; 1836,) had made any assignment, either in \\;hole or in part, of his claim? If yotl do, give the rmme
of the claimant, the parties with whom he may have made any such contract, and the time of contracting, as near as you can.
The foregoing interrogatories were submitted to the said Reub~n H.
Grant in open court, this 5th day of May, 1843, at the Yazoo Old Village,.
Neshoba couuty, Mississippi, and his answers thereto are hereto appended~
RALPH GRAVES.
J. F. H. CLAIBORNE.
WILLIAM TYLER.
nswers of Reuben H. Grant to certain interrogatories propounded to him.
by the commissioners appointed under the act of Congress of the 23d
August, 184 2.
Answer to the Ist.. I have-to wit: 27 families claiming under the 14th
article of the treaty, jointly with Thomas D. Wooldridge, and also Betsey
Beans, Jesse Beans, and one child of John McGilbry. I have also an interest under the 19th article of the treaty, but do not not expect to present·
any before this board. The names of the claimants are as follows: Cumne-ah-ho.ka, No-qua-tub-bee, Char-far-ho-'r1a, War-ker, Jon-ar-tnb-by,.
:Me-he-j-to-na, She-mi-ha, Al-o-mal1, Is-to-ni-a, Im-ar-tub-bee, Me-he-j-to.
na, Sucky Hogan, Polly Hogan, Te-a-cub-by, Pis-i-ga-tub-by, Ah-no-le-ha,.
An-o-wich-a, To-ta, Al-o-mi-jah, Jim-ar-ka-a, Tarmby-yo.-e-ha-ta, To-taho-ya, Jon-ar-lnb-bee, Lar-po-kee, Too-ga-loo, Samuel McGhee. The
above claimants have not been presented to the board. I have no other
interest.
Answer to the 2d. 1 do not.
Answer to ~he 3d. 1 do uot know one Indian who has returned from
the west of Mississippi: I have heard from rnmor thCtt there were a great
many \vho had returned; but who they are, and where there are, I cannot say.
Answer to the 4th. I do not.
Answer to the 5tb. I do not. As to myself, I will state that I was doing
business in the Choctaw nation previous to and at the time of the treaty of
Daneing Rabbit creek. I was a close observer during the six months after
the ratifi.caiton of said trenty. I was with Colonel Ward at the agency a
great portion of the time; and, as well as I can recollect, not more than
one hundred applications by Choctaws wcr·e made, during my attendance
with vVard, for registration. I recollect that there were several of the
number rejected by Colonel '\Vaxd. Who they were I do not recollect.
My intercoursn with the half breeds of · the Choctaws was frequent.
They complained to me of the Choctaws' ignorance, and that they would
not register their names, and still they would not remove west. I do 110t
1mow of one Choctaw r~jected by the agent who remains east of the Mis-

[ 168

J

96

sisippi. I never heard any complaints of the Choctaws under the 14th article of the treaty, but by a few families, until Colonel Charles Fisher, in
the year 1834 or 1835, was understood to be amongst the Choctaws then
remaining in the country, contracting with said Chocta,ws ; which contracts were thought then by me to be unfounded. I advised several of my
friends, who spoke to me about Colonel Fisher's contracts with the Choctaws, not to purchase any of said contracts, as I believed then that they
never could be established. I was much amongst the Choctaws, for the
purchase of land under the treaty, but found no Choctaw that is now presented, from their statements to me, to be entitled.
I recollect going to see Captain Ta-nump-ish-ubbec, who thought he
was entitled to land. He stated to me that he had never signified his intention to the agent within the six months; that he was discouraged by the
chief, Greenwood Lafioore, and concluded to go west, and got as far as the
Mississippi river, and returned. ·with these facts, I am firmly of the belief that, from the number of claimants now registered, and from what I
learn will be registered, ninety claims out of every hundred are frauds
upon the Government.
Answer to the 6th. I do ; and here make an exhibit of the~r names by
0ffering their deeds. I believe there are a great number given by a number of Choctaws, similat' to those now exhibited, to Charles Fisher, D. W.
Wright, John Johnson, sr., and W. M. Gwin; and believe most of them
are on record where the lands are located.
Sworn to and subscribed before us, at the Yazoo Old Village, Neshoba.
county, Mississippi, the 5th day of May, 1843.
RALPH GRAVES.
J. F. H. CLAIBORNE.
WILLIAM TYLER.
[ D.]

JuLY 11, 1843.

A j')aper has, within a few days past, been placed on your files, purporting to be a copy of a letter from Reuben H. Grant, of this State, to the
Commissioner of Indian Affairs at Washington city, containing charges of
fraud against the claimants whose cases are now under investigation before your board, accompanied by certain professed statements of facts, and
an assnrauce that, if the writer should be appointed an agent to expose ·
these frauds, with an allowance of $20,000, he cot1ld save to the Government the enormous sum of two and a half millions of dollars. It is also
stated, in this letter, that the position, engagements, and associations of the
writer, for the first seven years immediately sncceeding the treaty, were
such as to afford him the best opportunity of knowing the true character
of all the claims under the treaty; from which it is reasonable to suppose
that he must possess at least 'as much knowledge of any frauds connected
with the claims under the 14th article as any member of the community.
In view of these grave charges, afi'ecting not only the validity of the claims,
but the character of aJJ. those engaged in prosecuting them as agents and
counsel of the Indians-charges which have so important a bearing on the
interest of the Government, and which, although made directly to the de~
partment, can only be examined by your board, to which they have been
referred for that purpose-! respectfully not only ask, but, as counsel for
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some particular claimants, whose claims have been directly attacked by
'laid Grant, in a, deposition lately made before the board, and which claims
are now under investigation, DEMAND that said Reuben H. Grant be forthwith summoned before the board, as witness for the Government in the
case of Ta-nump-ish-ubbee, who is · now ready for trial, aud whose case
has been inferentially declared by said Grant, in his said deposition, to be
fraudulent and void.
I also inform the board that the said Reuben H. Grant is now on the
ground. It is reported that he intends to leave this place in the course of
the day.
Very respectfully,
CHARLES FISHER.
To the Hon. BoARD oF CoMMISSIONERS, ~·c.

The preceding letter and enclosures were referred on the day of the receipt of them in Indian Office, as appears by the following copy of an endorsement on the letter :
Respectfully referred to the Secretary of War, and to be laid before him
immediately on his return tQ the seat of Government.
T. HARTLEY CRAWFORD~
JULY 31, 1843.
Aa 2.
wAR DEP~RTMENT,
Office Indian Affairs, .flugust 14, 1843;
GENTLE11IEN: The communicatiou of Messrs. Claiborne and Graves of
the l.4th ultimo, a~knowledging my letter. of 17th June, and transmitting
certam papers ha vmg reference to the subJect of a letter addressed to this
department by General R. H. Grant, of Mississippi, on the 3d June, came
duly to hand, but during the absence of the Secretary of 'Var· from the
seat of Government. Deeming the matter of sufficient importance to submit
to that officer, and as a communication from General R. H. Grant upon the
same subject, to t?e Secretary of War, was als_o received on !he same day,
I delayed answenng the letter of Messrs. Claiborne and Graves until the
return of the Secretary. Both communications, with accompanying papers, have been perused by him, and returned to me with an endorsement
on that of General Grant, as folio ws:
"The commissioners have the right to think and act for themselves, and
are the best judges of the mode in which they will condu~t their business.
This subject is one properly within their sphere, and the department will
not feel itself justified in saying to the commissioners how they ought to
exercise their judgment in relation to it."
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD.
Messrs. CLAIBORNE, GRAVEs, and TYLER,
Herbert's P. Q., Nes!wba County, Miss.
7
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MAcoN, .July lS, 1848.
The board of commissioners snbpcenaed me to give in testimony
before them in February last. I accordingly repaired to Hopahka, where
the board was in session, and it was then and there agreed upon, between
the commissioners and myself, that I should attend at the Yazoo Old Town
to give in my testimony.
In a few days after I left Hopahka I was agaiR subpcenaed to attend at
the latter place. The subpcena was served on me on Monday evening,
and required my attendance at Hopahka (the distance of swenty-five miles)
by the next morning. I failed to attend at the time appointed, because of
the impossibility to do so, and also because of the previous agreement that
I should attend at the Yazoo Old Town. For failing to do so I was fined
one hundred anJ fifty dollars. In the mean time, I had repaired to the Yazoo Old Town, in compliance with the agreement and my pledge ; and then
a scire facias was served on ~ru, requiring me to show cause why the fine
should not be made final and absolute. I appeared, gave sufficient reasons for my absence and non-compliance, and the fine was remitted. But,
previous to the remission, the commissioners propounded six interrogatories for me to answer. They were promptly answered. Since then, my
testimony has been assailed by the agents of the Indians. The object of
this sudden and unexpected hostility to me was to impugn my testimony,
by permitting the evi
ce of a large number of Indians to be introduced,
and thus conclude the examination without further tf.!stimony and inquiry,
and to hurry on to the department the claims, and have scrip immediately
issued. Thus it was that I was to be foreed to give in my testimony at
Hopahka, and to be deprived .ef the privilege of having witnesses subprenaed to sustain my evidence ; aud, by such a one-sided and ex parte proceeding, a clear and direct fraud was to be committed against the Government, and a gross and serious injury done to my reputation. Against such
injustice, both to myself and t e Governmet)t, I have and do now most
earnestly and solemnly protest. Not long since, I wrote to the Ron. T. H.
Crawford upon this subject, and requested him to submit it to your consideration. In that letter I stated that the Government could·save one or
two millions of dollars by expending twenty thousand dollars to engage
the service of counsel, and agents to represent her interest before the board.
I also volunteered my services to attend to procuring testimony; at that
time I did not know that it was the province of the commissioners to employ such counsel and agentn. At this time all of the agents of the Indians
are arrayed against me. They hope and expect to consummate their
schemes of speculation· by crushing me. I claim the privilege of introducing witnesses to sustain my testimony. I appe1l to your honor to vindicate that privilege ; to protect me in the right, and to extend to me the
means of effecting that purpose. I have written to the commissioners, and
furnished them with the names of the witnesses whose testimony I desired;
the enclosed is a copy of that letter. Whether the commissioners will comply with my request I know not. It is to you I look to have this right protected, and to require the commissioners to compel the witnesses referred
to to testify, and to have the issuance of scrip suspended until the witnesses
have testified~ and a full and fair exposition is made in the case, before the
commissioners m:tke their final decision. This is due in justice to myself
SrR :
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and the Government, and I am confident that the testimony which I wish
to introduce will close the investigation. The cause of the as san Its upon my
reputation will be palpable to you when I inform you that, in my answer to
the fifth interrogatory, I said that it was my belief that niuety out of every
hundred of the cases were frauds upon the Government. In this opinion I am
-not singular. By reference to the journals of their State Legislature, page
112, you will find that the Legislature, in 1S36, by a unanimous vote, pronounced all the claims fraudulent; and that vote stands upon the record,
as permanent and perpetual proof of the light in which said claims are regarded in this State. The Legislature acted and decided according to the
testimony which was before them. Is not the declaration of a sovereign
State, that all of them are fraudulent, sufficient to convince the board
(when they refuse to permit me to sustain my testimony by witnesses) that
they are not only not discharging their duty to the Government with
fidelity and fairness, but subjecting themselves to suspicion as to the motives which influence them to refuse the privilege of introdncing testimony
upon a matter of so much importance. A few days since I received an
invitation from one of the commissioners, through a p::-ivate and confidential letter, to visit the board. I did so, and found that much prejudice and
unfriendly feeling prevailed with the agents of the Indians against me.
'When I was on the eve of leaving there for my home, the board being
then in session, I was subpcenaed to give evidence the next morning, :::tt s
o'clock. Unwilling to be detained, I went before the commissioners, and
requested that they would then take my testinw 1 • They refused to do
so. After the board was adjourned, I learned that a large mass of claims
was to be forced through, on the testimony of a number of Indians, who
are introduced to effect the evidence given in by me. Such a course would
be an act of unwarranted injustice to me, ~nd of violence to the interests
of Government. On receiving such intelligence, I called upon Colonel
Graves, one of the commissioners, and requested the examination of me as
a witness should be postponed until I could procure the testimony of others
to sustain mine; he had no objection to that course. I also called upon
Colonel Claiborne, who gave me no satisfaction. I sent a friend the next
morning to him, stating that I thought the interest of tile Government, as
well as a due and proper respect to my reputation, required that the time
for taking my testimony should be postponed; and also disavowed any
intention either to wound his feelings or offer a contempt to his court. The
colonel answered, through !he messenger, with his respects to me, and a
request that I should make my application before the board, stating that it
would not take long to do it. Accordingly, I repaired to the board, and
made my application for a postponement of the time for my examination,
and for subpcenas to be issued for such witnesses as I might have to sustain my testimony. \Vhereupon, Colonel Claiborne presented and read a
long written argument, setting forth reasons why I should testify forthwith.
Such a course must strike you as unprecedented, and evincing more than
ordinary interest in the claims in question. Had such arguments been
prepared, read, and urged, by the agents for the Indians, 1 would not have
thought it improper, or been the least surprised. But such a document,
coming from such a source, astonished me beyond measure. It was fraught
with ideas so novel and collateral to the issue, and with arguments so favorable to the representatives of the Indians, that it was clear to all who
beard it that the paramount object was to hurry on my examination, bring
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in numbers of Indians to rebut my testimony, hasten, without deliberation
and mature investigation, a decision, and thus to prejudice the interests of
the Government, by partiality and favor to those upon whom rests the
burden of establishing the truth and justice of their claim. The board
decided that I should testify forthwith. In justice tp myself, I refused t~
·comply, and was fined $1,000. I have thus been minute and particular in
stating my grounds of complaint. I now reiterate that, for $20,000 appropriated for the employment of agents, as before stated, the Government
would save at least $2,000,000, which,at this time, threatens to be a total loss.
But I could not consent to act in that capacity, so long as Colonel Claiborne
continues in the board, as I have strong reasons to believe that his feelings and interest are enlisted in the success of the claims. In this opinion
I am not alone; it is very prevalent and generally believed, except by those
whose interests are immediately identified with his. Should you aid me in
compelling the attendance of witnesses upon the board, I can save the Government a large amount, which, under existing circumstances, rnnst be inevitably sacrificed; and also vindicate my position, and sustain the charge
of fraud, in the eyes of the Government and the people. Some of the
witnesses whom I wish snbpmnaed are interested in the result of the claim,
and it may be necessary to adopt some mode of proceeding to compel an
entire discovery of the facts. The department will better understand the
course to be pursued, to etfect the end. Efforts doubtless will be made to
prejudice the department against me, and thereby to close the eyes of the
department and the country against the serious injury which impends. If
your honor will have all proceedings upon those claims enjoined until a
full and perfect disclosure can be had of the witnesses, and will facilitate
by your official powers my request to compel the attendance of witnesses,
immense good will result to the Government, infamous frauds will be prevented, whilst justice will be done to one who, in protecting his own rights
and defending his own reputation, seeks to protect the interest and promote
the welfare of his Government.
Very respectfully,
R. H. GRANT.
Hon. J. M. PoRTER, Secretary of War.

Endorsement by Commissioner of Indian .lljfairs.
JuLY 31, 1843.

To be submitted to the Secretary of War on his return, with the letters of
Messrs. Claiborne and Graves on same subject.
T. HARTLEY CRAWFORD.

Endorsement by the Secretary of Wur.
WAR DEPARTMENT, .flugust 14, 1843.
The commissioners have the right to think and act for themselves, and
are the best judges of the mode in which they will conduct their business.
This subject is one properly within their sphere, and the department will
not feel itself justified in saying to the commissioners how they ought to
exercise their judgment in relation to it.
J. M. PORTER.
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The undersigned, Reuben H. Grant, showeth unto yonr honors, that in
'Order to sustain the answer of him, the said Grant, to the sixth interrogatory in his former evidence before you in relation to the existence of older
contracts, and that no injustice be done to the public interest or individuals
concerned, that the following gentlemen be caused to come before you, to
.testify and answer the following questions, viz :
1st. Have you made any contracts with any of the Choctaws for their
lands, either in part or in whole, previous to the 24th of February, 1836 ?
If so, sta.te the name of the Indians.
2d. Do you know of any other person or persons who have made contracts with any of said Indians previous td the 24th of February, 1836?
If you do, give their names and the name of the Indians.
Witness's names.
"Charles Fisher
Benjamin J. Jackoway Henry Dickewson
William M. Lewis
John Dyass
John Johnson, sen.
Robert Jemerson, jr.
Jekebud Kelly
William M. Gwin
Halsey Hugh Harrison John Davis
Daniel W. Wright
Hugh McDonald
Stephen Cocke
A. F. Young
Jesse Clement
A. N. Jones
Robert Weir
JohnS. Smith
S. J. Gholson.
Andrew Hayes
This request, if complied with; will tend much to do justice ; and the
evidence of these gentlemen will show to what extent those old contracts
do exist.
Respectfully, yours, &c.
R. H. GRANT.
I request a commission to issue, directed [t~ the] commi~sioners at the
'Choctaw agency, to take the testimony of William Armstr~ng, to answer
the following interrogatories :
.
1st. ·were you engaged in taking the census of the Choctaws, immediately previous to the 24th August, 1831?
2d. At what time was the taking of the census completed ?
3d. What number of Choctaws registered their names, or claimed to
·h ave done so, at that time?
4th. Do you know of any Indians that were refused by Colonel Ward
to register their names? If you do, give their names.
5th. Did you hear any Indians complain that they had been refused by
Colonel Ward to register their names? If you did, give their names.
6th. Was any person engaged in taking the census? If so, who were
they, and where do they reside ?
7th. Who interpreted for you and others in taking the census? Where
do they reside?
8th. Do you recollect seeing the register about 24th of August, 1831?
If you did, how many names were on it at that time as heads of families?
9th. Did you hear of any portion of the Choctaws refusing to acknowledge
the treaty, and deny the country had been sold, who refused to give the
number of their family? If you do, state their names and residence.
lOth. When you were engaged in taking the census, were not the Indians in the habit of telling you what they intended to do as regards the
14th and 19th articles of the treaty? If there had been a large number
refused by the agent, from your intercourse, would you not have known
the number?
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I want a commission to issue to take the deposition of James Millard,.
of Maryland, William Colquhoun, of Virginia, to answer the same interrogatories propounded to Colonel Armstrong. Also, I wish subprenas to
issue for the following gentlemen, to be brought before your board to
testify; to wit: William Windham, of Newton City, Mi:;;sissippi; Henry
Beakes, of Choctaw county, Mississippi; Stephen Ward, of WC~;shington
county, Mississippi.
Respectfully, yours, &c.
R. H. GRANT.
Hon. J. F. H. CLAIBORNE, ~ C
· ·
t ·
t·
·RALPH GRAVEs,
ommwszoners o znves zgate
WILLIAM TYLER,
· Choctaw Claims, ~·c.

Aa 4.
WAR DEPAllTl\[ENT,
Office Indian .!J..ffairs, .llttgust 14, 1843.
SIR: Your letter of 18th ultimo, to the Secretary of War, came to hand
during his absence from the seat of Government. It was submitted to him.
upon his return, and has been referred to this office, with an endorsement
by him, of which the following is a copy :
"The commissioners have the right to think and act for themselves, and
are the best judges of the mode in which they will conduct their business.
This subject is one properly within their sphere, and the department will
not feel itself justified in saying to the commissioners how they ought to
exercise their judgment in relation to it."
Very respectfully, your obedient servant,
T. HARTLEY CRAWFORD..
General R. H. GRANT, l'vfacon, Miss.

Bb.
BoARD ol" CHocTAW CoMMISSIONERs,
Old Yazoo Village, Mississippi, July -, 1843.
SIR: We have the honor of transmitting you, herewith, one hundred and
ninety-eight cases, fully acted upon, seven of which were cases of the former board, returned for our :tina! action ; the residue (to wit : one hundred
and ninety-one) are cases tried at Hopahka.
We transmit, also, a tabular statement of these cases.
Fifty cases, examined at Hopahka, are continued~ for various _reasons:
some for further testimony, others on account of our not knowmg what
lands were located by the department for claimants presented to the former
board. You will please direct to be sent to us the locations ~f each, so we
may know what judgment to render, wh~ther for land _or scnp...
We some time since forwarded transcnpts of affidavits, depoSltwns, &c.,
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taken by this board at Hopahka, and we now send all the remaining evidence taken at that place.
Below will be found an epitome of the cases tried at Hopahka.
We have the honor to be, with great re~pect, your most obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .fl./fairs.
Judgments in favor of claimants, presented to the present l{oard
Judgments in cases presented to the former board, and returned to us
Judgments transmitted by William Tyler, Esq.
Cases tried at Hopahka, and rejecteq
Cases tried at Hopahka, continued -

182

7
15
9
50

263
Bb 1.
WAR DEPARTMENT,
Office Indian .11./fairs, .!lugust 18, 1843.
GENTLEMEN: Your favor of July-, 1843, has been received, and with
lt the proof in 190 claims adjudicated by you, and 8 of the cases returned
by Messrs. Murray and Vroom, which were referred for your action; the
papers in No. 165, which you state is suspended, not being transmitted.
Also, the judgments in 198 cases, including that in No. 165, suspended, as
above stated. Also, a list of cases adjudicated, a list of depositions, and
the depositions mentioned in that list; a tabular statement of the cases,
minutes of evidence taken by Commissioner Claiborne, and the copy of
the evidence taken by Commissioner Graves. The eight cases of Murray
and Vroom, above mentioned, are: No. 82, Jeremiah Carney; No. 115,
Melingeliah; No. 98, Bavid Bell; No. 56, Oontantubbee; No. 47, Achaia;
No. 111, Hortona; No. 107, Afaliahoka; and No. 112, Hobatishubbee. No.
82 does not appear to be included in your report.
I have also to acknowledge the receipt of cases Nos. 1, 2, 3, 5, 6, 14, 17, 16,
23, 25, 31, and 32; a list of those cases, and the judgments on them, with
your letter of the 12th May last, accompanied by the general depositions
mentioned in list therewith; also, your two letters of the 15th May last,
with the papers mentioned as therein enclosed. I have also received by
the hands of Gr.neral A. Anderson, of Tennessee, the evidence of your decisions on the claim of Emalubbee, No. 48, and Hotickah, No. 114, reported by Messrs. Murray and Vroom, and heretofore referred for your consideration.
The list o\ locations made \or the c\aims a\\owed by Messrs. Murray and
Vroom, and confirmed by the decision of this department, is now in hands,
and, as soon as made out, will be sent to you.
lam, &c.
T. HARTLEY CRAWFORD.
Messrs. CLAIBORNE, GRAVEs, and TYLER,
Choctaw Commissioners, Herbert's P. 0., Neshoba County, Miss.
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Cc.
BoARD oF CHoCTAW CoMMISSIONERs,

Old Yazoo Village, ,/:lugust 4, 1843.
SIR: We have appointed the Hon. Thomas J. Word, of Ripley, Tippah
county, Mississippi, late a Representative in Congress from this State, agent
to collect testimony in behalf of the United States, and he has this day
qualified and entered upon his duties.
Mr. Word is a lawyer of estabiished reputation, a man of unimpeached
c~aracter, admirably adapted to this responsible trust, and in selecting him
we have been mainly influenced by your recommendation to employ a
man of the highest character.
He accepts this appointment at our earnest request, and leaves a lucrative
practice to do so. We have fixed his' salary at the rate of twenty-five
hundred dollars per annum. As his expenses will be considerable, and
commence from this moment, we respectfully suggest the propriety of remitting him a draft for a month's salary in advance.
We have the honor to be, most respectfully, &c.
JOHN F. H. CLAIBORNE.
RALPH GRA YES.,
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .!ljfairs.
Endorsement by the Commissioner of Indian .ll.lfai?'S.
AuGl;sT 17, 1843.
Respectfully referred to the Secretary of War. I thin.k the selection a
very good one, and anticipate very good results from Mr. Word's acceptance of the place. He is a gentleman of high character, and will command public confidence.
T. HARTLEY CRAWFORD.
WAR DEPARTMENT, .!lugust 17, 1843.
The Commissioner of Indian Affairs will write to the Choctaw commissioners, approving of the appointment of Mr. Word as a judicious measure,
and the selection that of a very acceptable gentleman.
J. M. PORTER.

Cc 1.
WAR DEPARTMENT,
Office Indian Affairs, .liugust 18, 1843.
GENTLEMEN : The letter of Messrs. Claiborne and Graves of the 4th
instant in which they inform the department of the appointment by them
of Ho~. Thomas J. Word special agent to collect testimony in behalf of
the United States, has been received. Immediately upon its receipt here,
I referred it to the Secretary of War, with an endorsement as follows:
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" I think the selection a very good one, and anticipate very good results
from Mr. ·word's acceptance of the place. He is a gentleman of high
character, and will command public confidence."
The Secretary has returned the letter, with directions as follows :
''The Comrnissione~ of Indian Affairs will write to the Choctaw commissioners, approving of the appointment of Mr. w· ord as a judicious
measure and the selection that of a very acceptable gentleman."
You will regard the order of the Secretary as carried out by the above
imbodiment in this letter.
Very respectfully1 your obedient servaut,
.
T. HARTLEY CRAWFORD.
Messrs. CLAIBORNE, GRAvEs, and TYLER,
Herbert's Post Office, Neshoba County, 111issis.<Jippi.

Dd.
BoARD

CHoc•r Aw CoMMISSIONERs, YAzoo OLD V ILLAGE 1
Neslwba ·County, Mississippi, ./lugust 21, 1843.
Sra: In the following cases, tried before the former board of commissioners, and since sent to this board to procure proof of certain points, we
report that, in the cases, viz :
231. Uttubbee, or Histubbee;
254. Kish-a-mus-tubbee, alias Kush-to-mabbee, &c.;
252. Stan-cha, or Sti-ma-y11, alias Koncha;
the tracts of land on which said several claimants, at the date of the treaty
of Dancing Rabbit creek, will be shown by the following enclosed depositions or affidavits of N. N. Daniel~, on the 29th -of. June, 18431 before
Robert James, ajustice of the peace, and on the 12th August, 1843.
In the case, No. 216, of Ite-ma-la, whether she was a 19th article claimant, see deposition of John Ellis, Captains Ok-lah-bee, and Red-post-oak,
now enclosed.
in the case of Posh·a-mus-tubbee, No. 235, we refer to the deposition
enclosed, ofYo,ko-no-la, and To-tubbee, two Choctaws.
No. 223, of Tappa-nonchia, in explanation of the difficulty stated by the
department, we refer to all evidence now enclosed, which has been furnishP-d us by parties on that point, viz:
Affidavit of N. N. Daniels and Ichabod Kelly, and Mush-a-la-cah, of
30th June last, made before Robert James, Esq., a justice of the peace for
the county of Jasper, and the affidavits of John Dyess and H. L. Martin,
taken before the board 19th August, 1843.
We have the honor to be, very respectfully, your obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
Hon. T. HARTLEY CRA wFoRn,
Commissioner of Indian .fl./fairs..
OF
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Ee.

HERBERT's PosT OFFICE, MrssrssrPPI,
Attgust .22~ 1843.
Sm: A rumor has just reached my car, that Reuben H. Grant, a specuator in Indian and pre-emption claims, (who has heretofore professed much
friendship for me~ and continued so to do until his conduct in reference to
the business of this commission compelled me to take a stand to enforce his
appearance before us,) has filed charges against me at the departnr'ent.
If this be so, I respectfully request a copy of thfl same, and invite the
most rigid~ prompt, and sifting scrutiny into my official conduct. I defy
calumny itself even to distort my acts.
I have heretofore, in my communications to the department, charitably
spared Mr. Grant from animadversion, but, if it be true that he has assailed
me, I will show, by the strongest testimony, that he is unworthy of credit.
Please address me at Natchez.
I have the honor to be, with very great respect, your most obedient servant,
JOHN F. H. CLAIBORNE.
Hon. T. HARTLEY CnA wFoRD,

Commissioner of indian .lijfairs.
Ff.
BoARD oF Cuoc·rAw COl\IMISSIONERs,
Old Yazoo Village, .liugust 23, 1843.
Sm: On the 14th July we informed you that Reuben H. Grant had been
subprenaed to appear before this board as a witness in behalf of the United
States; that he had refused to be qualified, and left, in open contempt of
the board; and that, having no officer in attendance to take him into custody, we had issued an attachment against him. The attachment was addressed to the marshal of the northern district of Mississippi, on the 12th
July, but that officer is absent, as we learn, on business, and no deputy
could be found to attend to it; and th~1s the matter stands at present.
On the 4th instant we notified you of the appointment of the Hon.
Thomas J. Word, as agent to collect testimony in behalf of the United
States. On the 16th instant he made a report to this board, a copy of
which is herewith transmited.
In order to enable Mr. Worrl to procure all the testimony that can be
had, we have made the subprenas returnable to the third Monday of November, at Hillsborough, Scott county, when it is presumed most, if not all,
of the witnesses will be in attendance.
Until that examination can be had, we beg ttl suggest the expediency of
deferring final action, and the issuing of scrip upon any of the cases transmitted by this board heretofore, and which it is now about to transmit to
the department.
The board will adjourn from this point to Hillsborough, on or before the
26th instant, and will take a recess until the first Monday in November.
We have the honor to be, most respectfully, your obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAVES.
Hon. T. HARTLEY CRAWFORD,

Commissioner of Indian .lijfairs.
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Ffl.
YAZOO 0LD VILLAGE,

Nes!wba County, Mississippi, August 16, 1843.
GENTLEMEN: The undersigned begs leave to report to your board1st. Copies of three deeds, found on record in the county of Kemper: one
marked A, made by Opie Sketona, alias Little Leader; another marked B,
made by Ta-wam·tncha, and the third marked C, made by An-o-ka-chubbee.
2d. A certificate of the probate clerk, Leake county, marked D, which I
have received through General Reuben H. Grant, of Noxubee county, by
letter.
This certificate shows a transfer by one hundred and fifty-eight persons~
judging from the names, mostly Choctaw Indians, of "one-half of all the
lands which they are entitled to under the 14th article of the treaty of
IJancing Rabbit creek."
These contracts appear to have been made with various persons. The
three deeds, of which copies are first above reported, marked A, B, and C,.
were made to Daniel Gwin, John C. Whitsett, Moses Lewis, and Christopher C. Scott, and convey the entire interest of the grantors. Twenty-nine
of the persons mentioned in the certificate secondly above reported, marked D, convey one-half of their lands to Ed ward Gwin, of Carroll county,
Tennessee; and sixty-two of those persons convey one-half of their lands toCharles Fisher, William M. Gwin~ Alexander F. Young, and Daniel W.
Wright; and sixty-seven convey one-half of their lands to William M.
Gwin and Charles Fisher.
The various ways of spelling and different modes of pronouncing the
same Indian name render it difficult to determine whether the persons
mentioned in the papers herewith reported are some of those whose claims
have been examined by your board, or some of those whose claims are yet
to be examined, or whether they are not of both classes. I have considered it proper to report them, however, in order that you may, by comparison or otherwise, arcertain whether their claims are yet to be examined.
If any of t6!em should be claimants whose claims have been examined
by your board, it may not be too late to give the proof which these papers
afford such direction as to reach the cases to which it may be applicable.
These papers show that many of the Indians sold their lands, some in
whole and some in part, before the expiration of five years from the ratification of the treaty. They also disclose the names of persons to whom the
Indians sold. The names of other persons to whom the Indians are supposed to have sold their lands, or an interest in them, are given in the testimony of Colonel George W. Martin, taken before a committee of Congress,
and reported to the House of R-epresentatives by Mr. Bell, lith May,.
1836. A copy of a contract for the purchase of lands from the Choctaw Indians was furnished the former board of commissioners by Colonel Fisher,.
and by the board sent up to the President with their report. The deposition of E-mol-ah-tubbee, a Choctaw claimant, taken by your board on the
6th of July last, states that a contract was made between him and Colonel
Fisher, about eight and a half years ago, for one-half of his lands, and that
he supposes the said contract is still in the hands of Colonel Fisher, and
that the claimant considers himself bound by it. Under these circumstances,.
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I ~eem it incumbent on me to report the names of the following persons, to
Wit_: Charles Fisher, William M. Gwin, Alexander F. Young, Daniel W.
Wnght, A. A. Halsey, John Johpson, sr., and John C. Whitsett, and to move
your board for a subpama duces tecum, on the part of the United States,
requiring the 'persons above named to produce before this board all such
deed:>, contl·act~, agreements, or assignments,. as they or aqy of them may
h.ave in their possession, made by any Choctaw Indian before the expiratiOn of five years from the ratification of the treaty of Dancing Rabbit
creek, to wit: before the 14th day of February, 1836, and more particularly such cont!acts, agreements, or deeds, as they or any of them may
hav~ made before tha~ date, with the' Choctaw Indians mentioned in the
cert1fi~ate herewith reported, marked D. I also report the names of the
follo~nng persons, whose testimony I deem important to the United States,
to. Wit : Hugh McDonald, Jesse Clemcn'ts, Benjamin A. Mcllvaip', Benjarnm J. Jackoway, Hugh Harrison, "John B. Forester, Greenwood Lafioore,
.John J. Smith, and Stephen Cocke; and I move the co'urt for a subprena, on
the part of the United States, to take their testimony ori all the cases yet to
be examined by your board. I have suggested no time at which to make
these subprenas returnable, for the reason that thP. witnesses are scattered
over the State, and some of theni reside without its limits. Many of
them, however, are now at this place. Those who are expected to prpduce papers may require some time, as the papers may not be with them
here. · If it be tpe intention of the board to t.a ke a recess, the subprenas
might issue now, and be executed on such as are here, and made returnable
en a day after the meeting of the board again.
·
All of which is respectfully submitted.
T. 'J. WORD, .llgent, o/c.
To the BoARD OF CoMMISSIONERS, ~·c.

Gg.
HERBERT's PosT OFFICE, MisSISSIPPI,
.!lugust 25, ~843.
SIR: It is perhaps my duty to enclose you a copy of a letter addressed
by me to my colleague, R. Graves, Esq.
I have the honor to be, with very high respect, your most obedient
servant,

JOHN F. H. CLAIBORNE.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .liffairs.

Gg I.
OLD YAzoo VILLAGE,
Office of Choctaw Commissioners, .llugust 25, 1843. ·
SxR: I have carefully examined the cases numbered as follows: 270,
IJ59, 262, 263, 260, 264, 265, 266, 268, 272, 273, 271, 258, 257, 269, 267,

·.-... -----
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38R, 280, 297, 283, 281, 287, 288, 289, 293, 296, 291, 292, 294, 295, 286,
299, 300, 302, 304, 305, 303, 306, 307, 310, 308, 309, 322, 321, 315, 317,
318, 229, 330, 327, 328, 331, 334, 335, 336, 340, 350, 301, 279, 359, 277,
325, 314, 337, 341, 338, 326, 324, 320, 278, 316, 323, 275, 312, 280, 346,
345, 344, 343, 358.
These are the cases of that portion of the Choctaws known as Bogue
Chittos, and who are now and at date of treaty were headed by Ta-numpish-ubbee. They are endorsed by you, after examination of the proofs, as
good and valid claims under the 14th article of the treaty of Dancing Rab-bit creek, and have been sent to me by you for my approval, so that judgment in their favor may be entered up. To expedite the business of the
board, and to enable it to adjourn, as has been agreed upon, between this
and the 26th instant, I have permitted the secretary to record most of the
judgments that accompany the cases approved by you, hoping that I might
be able, before the day fixed for our adjournment came on, to arrive at the
same conclusions at which you have arrived, and feel justified in uniting
with you in signing the judgments. I am deeply impressed with the general equity of these Indian claims; I feel for them a sympathy I have never
been ashamed to avow, but I cannot conscientiously, at this time pass these
particular claims. I regret I cannot act with you, but my scruples are in~
superable. I have exerted myself in vain to bring my mind to your conclusions, and am therefore compelled to suspend all the cases numbered as
aforesaid until further investigation can be had. You have already been
apprized of the grounds upon which these scruples are by me entertained,
but, to be explicit, I will repeat them.
On the 23d of June, the case of Ta-nump-ish-nbbee, the leaaing man of
the Bogue Chittos, was presented for trial. You gave it a minute examination, and it was then at my suggestion continued until Reuben H.
Grant, of Noxubee county, could be personally examined in the case, he
having in his deposition of the 5th of May last, before this· board, designated
this case as fraudulent and unfounded. I was anxious also to procure the
testimony of Greenwood Lafloore, who had been referred to by said Grant,
in his said deposition. The case was on this suggestion laid over, and,
subsequently, a commission issued to take Lafloore's testimony.
On the 6th day of July, a letter was received from the Commissioner of
Indian Affairs, dated 17th June, enclosing a communication to him from
said Grant, dated .Macon, Mississippi, June 3, alleging that the great majority of the Choctaw claims are fraudulent, and that, with proper co-operation on the part of this board, (especially if.the department would appoint
him an agent with a fee of $20,000,) he could expose them, and thus save
to the Government some two and a half miiiions.
On the 11th .July, Grant came to this place, and Charles Fisher, Esq.,
attorney for said Ta-nump·ish-ubbee, gave notice that he was ready to
present the case a second time, and applied for a subpcena for said Grant,
it being known that the said case had been continued over from the 23d
June, at my suggestion, expressly for the purpose of giving to the United
States the benefit of Grant's testimony against the claim. The board took
no action on this application of counsel, but ordered a subpcena, of its own
accord, with the view of protecting the United States against imposition in
this particular case, and generally from the gigantic fraud imputed by said
Grant. On the 12th July, Grant appeared before the boara, and desired
to be excused from testifying; whereupon, I read a written opinion, (now on
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file,) showing why he could not be excused, in which opinion you were
understood to concur, and to which I now refer as part and parcel of this
showing. But Grant refused to be qualified, and left, in open contempt of
the board; on the same day, a fine of $500 was imposed upon him, and
an attachment issued, directed to the marshal of the northem district of
Mississippi, which attaehmeut was sent by mail, addressed to him at Columbus. But no return upon the same has yet been made; and I therefore feel constrained still to act upon the principle laid down by me in my
aforesaid opinion, to wit: "Few of them" (Bogue Chitto cases) "can be,
in my judgment, properly adjudicated, so long as the case of '1 a-nump-ishubbee stands over." And stand over it must, so far a::; I have a voice, until the testimony of Grant can be had, or is successfully impeached. The
interests of the United States and my views of duty as a \!om missioner allow
me to adopt no other course.
But, again: The board, anxious to do every thing in its power to detect
frauds, if any existed, and to make its judgments conform to the acts of
Congress as well as with the provisions of the treaty, on the 18th day of
July appointed the honorable Thomas J. Word agent to collect testimony
in behalf of the United States; and on the 16th instant he filed a report,
suggesting the propriety of issuing s11bprenas duces tecum and ordinary
subpmnas, for a number of persons, as witnesses in behalf of the United
States. These subpmnas have been issued and made returnable on the
third Monday in November next; and, until a full and thorough investigation can be had, I cannot consent to render judgment in any case depending on the evidence of the said Ta-nump-ish-ubbee, or in any wise connected with him . .4-nd this I hold to be tbe case with all the Bogue Chitto
·claims ; for it is in evidence, that at the general council on Kintauga creek,
just before the annuity at Lafloore's, he was appointed at the head of six
deputies to represent the Bogue Chittos; he was confessedly at the head
of the band, and the spokesman and leader upon whom they chiefly relied.
He has been directly impeached by Grant, in his aforesaid deposition ; and
until Grant can be brought before this board, and his testimopy successfully
controverted, suspicion must in some degree rest on all the cases represented, either directly or indirectly, by the said Ta-nump-ish-ubbee. This
seems hard and oppressive ; b~1t in a great claim, such as this, we cannot
observe too much caution.
The board bas exhibited a like, indeed a greater rigor, in other cases.
M.ore than two months ago, it transmitted to the department over two
hundred cases under the fourteenth article of the treaty, fully adjudicated.
But since the receipt of Mr. Word's report, showing the probable .existence
of testimony that was not supposed to exist when those adjudications were
made, I prepared a letter, (which received your signature,) on the 23d instant, to the Commissioner of Indian Affairs, in which the following suggestion was made:
"Until that examination can be had, we beg to suggest the expediency
of deferring final action, and the issuing of scrip, upon any of the cases
transmitted by the board heretofore, and those which it is now about to
transmit to the department."
Now, this course, prec·a utionary on our part, operates in this instance
with more severity than the course adopted in relation to the Bogue Chittos; yet it was considered essential to the ends of justice.
The latte1· cannot have been adjudicated. The former have been
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fuJly adjudicated, judgments recorded, ancl the cases long since sent on
for the final supervision of the higher authorities at Washington. No
charge or implication of fraud exists against them, that I am apprized of;
and it is held by some that they are now beyond our jurisdiction. But I
hold that every case transmitted by us is liable to be suspended until the
moment that the scrip issued upon it is actually paid out; and it may be
questioned whether cases tried by the former board, and sent back by the
department to this board, are not affected in the same manner by the discovery and production of new testimony? This, however, will be settled
by the able jurists who direct the War and Indian Departments of the Government.
·
If we are prohibited by the harsh and technical provisions of the act
of Congress from considering these claims in a broader and more equitable light, as onr sympathies would suggest, it is certainly our duty to take
the widest latitude in defending the United States against frauds, if any
there be.
With these conviction:;a-regretting again that I cannot concur with you ,
and sanction your endorsement of the cases above specified-! feel constrained to withhold my :rpproval or action upon them until after the investigation to be had on the third Monday in November.
I remain your obedient servant,
JOHN F. H. CLAIBORNE.
RALPH GRAvEs, Esq., Commissioner.

P. S. In signing some judgments in favor of Muzza.lushah claims the
other day, I inadvertently placed my signature to a Bogue Chitto claim
recorded among them, (the case of Ah-took-ah-lah, No. 358, proved up by
Ta-nump-ish-ubbee ;) a case that I could not by possibility, or with any
sort of consisiency, at this time approve.
I have had the error noted on the margin of the record, and directed
the clerk to set it aside among the suspended cases.
BoARD OF CHoCTAW CoMMISSIONERs,

.flugust 25, 1843.
I certify that the within is a true copy of the o1iginal filed in this office.

P. BAYLY, Secretary.
Hh.
WAR DEPARTMENT,
Office Indian .!J.ffairs, .flugust 29, 1843.
GENTLEMEN: I herewith enclose for yonr information copies of the fol·
lowing-described papers, viz: a letter from General R. H. Grant to R. M .
Gaines, Esq., U.S. district attorney, Mississippi, in reference to the claims
pending before your board, with his reply thereto; a Jetter from R. M.
Gaines, Esq., to the Hon. Secretary of War, presenting the questions contained in General Grant's letter; and the reply of this office, to which
Mr. Gaines's letter was referred.
Very respectfully, your obedient serYant,
T. HARTLEY CRAWFORD.
Messrs. CLAIBO•NE, GRAVEs, and TYLER,
Choctaw Commissi9ners, Herbert's P. 0., NeMoha Co., 1\:Cits._
I I
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DISTRICT ATTORNEY'S OFFICE,
Natchez, .!Jugust 10, 1843".
DEAR SIR: I enclose a letter lately received from General R. H. Grant,
in reference to the claims pending before the board of commissioners appointed under the act of Congress of August 23, 1842, for the satisfaction
of claims under the 14th and 19th articles of the treaty of Dancing Rabbit
creek, and also a copy of my reply. I have very little doubt that many,
jf not all the claims, were contracted to be sold within the five years
specified in the ninth section of the act; but whether it can be sufficiently proved by legal evidence I do not know; nor am I prepared to say
whether a bill in chancery in the name of the United States could be sustained to enjoin the commissioners from proceeding until a discovery
could be had from the parties interested. I am inclined to think that such
a bill would lie; but it is altogether an anomalous question. You will perceive that the proviso to the second section negatives the "employment or
pay of either of the district attorneys" of this State.
Very respectfully, yours, &c.
R. M. GAINES, U. S . .!lttorney.
Hon. JAMEs M. PoRTER, Secretary of War.

Hh 2.
MAcoN, MissrssiPPI, July 23, 1843.
DEAR Sm: Is there no process to compel witnesses to testify before the
board of commis!'ioners to investigate claims under the 14th article of the
treaty of Dancing Rabbit creek, who claim to be interested in these claims?
Where is the testimony given before the Legislature in 1836, which caused
that body to pronounce them frauds? Can it not be had, or the names of
those witnesses? I have demanded of the board to have several gentlemen summoned, to prove that most of the Choctaws had sold their claims,
in part or whole, before the 24th of February, 1836? Is there no way to
compel them to answer, although interested in the claims? If this testimony could be compelled, the commission would close in two weeks, and
the Government save two or three millions of dollars. If this investigation was in a State court or the United States court, I know some process could issue to compel them to testify, but this court is a kind of nondescript. I do not know how it should be managed, whether a bill of discovery would reach it or not. I apply to yon, as an officer of the Government, to institute such process as will effect this object. I have been compelled to testify myself, and my testimony ha~ been assailed, because I
dared say I believe that ninety out of every hundred cases are frauds. I
have only reiterated what our Legislature did by their resolutions. I am
•_bound to sustain myself before the world, and, in doing so, I wil! relieve
the Government of a horde of vultures who are preying upon the Government and the Indians. Will you, as an officer of the Government, give
your aid, by compelling the testimony of the following-named gentlemen,
to wit: Charles Fisher, John Johnson, sr., Daniel W. Wright, William
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1\f. Gwin, A. F'. Young, Robert Weir, Andrew Hayes, Benjamin J. Jackoway,John Dyass, Ichabod Kelly, Halsey Hugh McDonald. Jesse Clements,
Hugh Harrison, John J. Smith, Henry Dickinson, William M. Lewis,
Robert Jcmerson, jr., James T. Harrison, John Davis, Stephen Cocke, A. N.
Jones, S. J. Ghol~on, W. '\V. Humphreys, L. N. Hach, and John M. Grant.
These men will prove that most of the claimants did sell their claims previous to the 24th of February, 1836, and, according to the law creating the
board, the cases thus proven cannot be entertained by the board. I wish
the following question put to each of them, and such other questions as
the board may propound-1st, Have you made any contracts with Choctaws for their lands, either in part or whole, that have been .or may be
presented to this board previous to the 24th of February, 1836? if you.
have, give the names of the Indians; or do yon know of any other person
or persons that have made any snch contracts with said Indians previous
to the 24th of February, 1836 ? if you do, give the name of the person or
persons and the Indians.
Your compliance will much oblige your humble servant.
R. H. GRANT.
R. M. GAINEs, Esq.
Hh 3.
NATCHEz, .IJ.ugust 10, 1843.
DEAR SIR: Your letter of the 23d ultimo is received. The act of Congress organizing the board of commissioners would seem to put a negative upon a11y interference by the district attorney. I will, however, forward your letter to the Secretary of War, and it will afford me pleasure
to execute his instructions. I will only remark that, if I am not mistaken 7
you stated, in a publication you made not long since, that the contracts for
the sale of the claims of the Indians were on record in the several countie~
where the lands lie, and copies from these records would be evidence. [
am unable to inform you where you can get the evidence given before the
Legislature. I never saw but one copy, and if that was a correct one, it
affords very little evidence on the subject. I do not recollect in whose
hands it was.
Very respectfully, yours, &c.
R. M. GAINES,
United States .!lttornP.y.
General R. H. GRANT,
Macon, Mississippi.
Hh 4.
DEPARTl\IEN'I' OF WAR,
Office Ind-ian Affairs, August 29, 1843.
SIR: Your communication of the lOth instant to the Secretary of War'
enclosing a letter from General R. H. Grant to you of the 23d ultimo, and
a copy of your reply thereto under same date, has been referred to th i
office.
The part of the letter which seems to call for any reply from the depart.:
8
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ment relates to alleged frauds respecting Choctaw claims to reservations
under the treaty of Dancing Rabbit creek, and to the power and mode of
compelling individuals to testify of them.
It is the most anxious desire of the department that every allegation of
fraud should be examined with the most searching scrutiny; that every
opportunity should be given, and every proper means used, to ferret out
all wrongs ; and every effort made to redress whatever of injustice has
arisen out of the treaty of 1830 or otherwise. In addition to any other
frauds that may be discovered, Congress intended, by the law of 1842, to
destroy the efficacy of any sale, agreement to sell, or any other bargain
for the transfer of Choctaw reservations, before the five years, under the
14th article of the treaty, had expired. Purchases and sales could not be
made without some evidence of their existence. The records of the connties in which the lands are situated, and the testimony of witnesses,
ought to show bow this is. The power to employ an agent or agents to
collect testimony for the United States is expressly conferred by the 3d
section of the act of 1838, revived by the Ia w of 1842 ; and the commissioners, in virtue thereof, have appointed, as the office is advised by letter
from them of the ,4th instant, the Hon. Thomas J. Word. The means,.
then, of acquiring information they possess, and were doubtless using advantageous! y.
As to the appeal made to compel the attendance of witnesses, and to
constrain them when present to testify, it appears to me there can be no
difficulty. By the 6th section of the act of March, 1837, the power "to
summon, and cause to come before them, such witnesses as they may
deem necessary, and to have them examined on oath," is conferred. This
authority extends the whole length and breadth of Mr. Grant's appeal.
It is more clearly, but not more fully, bestowed by the 3d article of the
law of 1838. The 2d section of the act of 1842 confirms, though unnecessarily, the power to compel the attendance of witnesses. Mr. Grant~
or any other gentleman who desires the presence of witnesses, and will
make a proper and legal application for process to the board of Choctaw
commissioners, will doubtless be gratified, and the witnesses be forced to
be forthcoming. This done, the giving of testimony can, by the sections
of the law of 1537 and 1838 referred to, and I believe (as a necessary incident to the power expressly conferred) by the law of 1842, be compelled·,
precisely as it is done by courts of record, that is, under the penalty of fine
and imprisonment for disobedience to the order to answer.
The means are therefore abundantly provided for reaching the truth,.
and I cannot suppo~e there is any indisposition to apply them o'n the part
of those in whom they are vested.
The 2d section of the act of 1842 does seem to interdict the employment
of either of the district attorneys of Mississippi, by or under the authority
of the commission-to which therefore, in conclusion, General Grant,
and all others having claims to sustain or opposition to make to
claims, are respectfully referred, as a board created by law, with full
powers to investigate and decide in the first instance the several cases
submitted to them.
Very respt'ctfully, your obedient servant,
T. HARTLEY CRAWFORD.
R. 1\'I. GAINES, Esq.,

District .Attorney U. S., Natchez, llfiss.
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HorAHKA, LEAKE CouNTY, lVhssrssrrrr,
Septembe1· i 9, i 843.

SIR: On the 16th of August last, I had the honor to submit a report to
the board of commissioners, then in session at Yazoo Old Village, under
the act of Congress of the 23d of August, 1842, for the satisfaction of
Choctaw claims under the treaty of Dancing Rabbit creek. Accompanying that report was a certificate of the probate clerk of the county of
Leake, marked in that report Exhibit D, giving the names of one hundred
and fifty··eight persons, (Indians,) who were represented in said certificate
as having sold one-half of all the lands which they were "entitled to under the 14th article of the treaty of Dancing Rabbit creek."
Since the adjournment of the board, I have examined the probate clerk's
offices in the counties of Leake and Attala in person, and have found on
record in these counties various instruments, in writing, purporting to have
been made by various Choctaw Indians, with a number of white men, before the expiration of the five years mentioned in the 14th article of the
treaty. Having no\v procured copies of these instruments, in writing. and
the board of commissioners not being in session, I beg leave, herewith, to
report to you a docnment marked Exhibit A, including : First. A copy of
a power of attorney, taken by William .M. Gwin and Charles Fi~her, from
the Choctaw Indians. Second. A defeasance or instrument, made by said
Gwin, on the 24th of December, 1834, by which he promises to prosecute
the Indian business at his own expense ; and, if unsuccessful, this instrument assures the Chaeta ws that they shall not be at any cost or expense.
This instrument was kept by Colonel Cobb, one of the chiefs, a headman
of the nation; and through the politeness of Colonel J ohn B. Forester, and
his influence with Colonel Cobb, I have been permitted to examine this
instrument, and to take a copy thereof. Th-ird. A copy of an instmment,
dated December, l 834, executed by sixty-seven Choctaw Indians to WilJiam M. Gwin and Charles Fisher. This in<:-trument has no day of date, but
I presume it was made on the 24th of December, 1834, as that made by
Gwin, and left with Colonel Cobb, bears date on that day. This instrument is singular in its provisions. It seems in o_n e part to confer a power,
ln another to convey one-half the lands to whiCh the parties making are
entitled, and in another it contains a penalty. It is also possible that the
parties understood this instrument to be similar in its provisions to that
left with Colonel Cobb by Dr. Gwin ; but your better judgment will enable
yon to put the proper construction on the instrument. Fourth. A copy of
an instrument made by one hundred and eleven Choctaws on 19th July, 1835,
to Charles Fisher, William M. Gwin, Alexander F . Young, and Daniel W.
Wright. This instrument confers a power, and has a penalty to convey,
when the claims shall be adjusted. It also purports to have been made
by heads of families, when in fact the signatures themselves show that
some cJ' them were not heads of families. Fifth. A copy of an instrument
purporting to have been made by twenty-nine Clwctaw Indians to Edward
Gwin on the 17th and 18th of December, 1835. This instrument confers
a power and. agrees to give one-half the land secured, and also contains an
agreement to sell the other half. And sixth. A copy of an instrument
purporting to be made by nineteen Chaeta w Iudians on the 22d December
1835, to Angus Mcintyre. This instru ment sets out with a penalty. I~
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also contains a power to Mcintyre to act for the Indians, and binds him to
perform services for them. It also contains an agreement to sell, and leaves
it option:.tl with the Indians to pay money for the services to be rendered,
or to convey one-half of their lands. I uuderstood that :Mcintyre had left
the country and abandoned the business of the Indians, and I believe it to
be true that he has done so. All the instruments mentioned in this exhibit
(except that made by Gwin to the Indians) are of record in the county of
Leake, and are the same (except the contract with Mcintyre, which I had
not then found) referred to in my report of the 16th of August last. It
will also be observed, that the number of Indians given in the contract
with Fisher, Gwin, Young, and Wright, in this report, is one hundred and
eleven, and that in my previous report it was stated at sixty-seven. This
difference arises, I suppose, from some mistake in recording the instmment"
as the number in the clerk's book is sixty-seven, and the number in the
orginal contract, from which this copy is drawn, (by the permission of
Judge \Vright,) is one hundred and eleven, as you will perceive by counting them.
I also report herewith a document marked Exhibit B, which covers
copies of sundry instruments found on record in the county of Attala.
Some of these instruments purport to be deeds, and others to be bonds"
with penalties to make deeds. These instruments uiffer in some respects
from those found in Leake county, and particularly in this: that hut one
name appears to these contracts, while those in Leake have a large number
of names to the same contract. There appear to be twelve instrnments
or contracts on record in Attala county, and of these only one (to wit:
that of Pierce Durant) mentions the 14~h article of the treaty, and some of
them mention other articles. I thought it best, however, to report them.
The contracts Nos. 9, 10, and 11, purport to be made by Pierce Durant, and
mention the 14th article of the treaty. Durant is now h~re, and I have
conversed with him on the subject. He denies the validity of his contract
with Trimble, (No. 9.) He makes an affidavit to that effect, herewith reported, marked Exhibit C, accompanied by the affidavit of his son, George
Durant. Trimble is dead, and I have not had it in my power to take the
deposition of Purdom, one of the subscribing witnesses.
It may be proper to state some reason why I report to your department,
instead of waiting until the board meets again. At the time of my report
to the board (August 16) I had not seen the contracts themselves, but only
the clerk's certificates. I could not determine, from the means furnished
me by the clerk's certificates, whether they were Choctaws whose claims
had been tried, or not; nor can I now determine whether the names
herewith reported are Indians whose claims have been tried, or pught to
be tried, having no list of the names tried, or to be tried, by the present
board. The commissioners, in transmitting my report, suggested to the
department': to suspend further action o_n the cases then be~ore .the department," in order to allow me further ttme to make exammatwns and to
collect testimony. Having procured the contracts themselves, referred to
in my former report, I deemed it my duty to send them up immediately,
that no delay, by my action, may he thrown in the way of your decision,
and thet•eby retard or preveHt the emigration of the Indians-. The department, on inspecti_on, will be able to determine wh.ether these instruments
amount to an asstgnment, or agreement for an asstgnment~ contrary to the
9th section of the act of Congress. I have thought it the more necessarJ
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to send these contracts to the department, because, from the best investigation I have been thus far able to make, I feel confident that if any fraud
exists, in the transaction of this business, it is to be found in these contracts.
1 have not a doubt that it was a! ways the "bona fide" intention of the
Indians who are now here to remain, and avail themselves of the provisions of the 14th article of the treaty. It affords me great pleasure to state,
in this report, however, that a different spirit now begins to prevail amongst
the Indians; and they are now beginning to act in earnest on the subject
of emigration. I have, for the last three days, attended a council of the
Indians near this place. This council was called by Colonel Cobb, and
was numerously attended by his people. Cobb is looked upon as the
wisest and most influential of the Choctaws now in Mississippi. They decided with great unanimity to emigrate as soon as their business is disposed
of. If, therefore, any delay shall be caused by any construction put on
my former report, it would be a source of regret to me, and of great injury
to all parties, as it is so much the interest of the Government, the people of
Mississippi, and the Indians themselves, that they shall emigrate.
The names herewith reported are almost, if not entirely, of the Cobb
Indians. These, I think, are all the contracts that will be found made by
the Choctaws of Cobb's clan. Their claims, I understand, have been principally tried, either by the present or former board. These contracts cannot affect the claims tried by the former board, and it will be in the power
of the department to determine, by comparing the names, whether any
cases before them should be suspended, if, indeed, the cases be open for
further proof, after the decision upon them by the board.
I have found some difficulty in my own mind as to the proper construction of these contracts. Upon examining the report of Messrs. Vroom and
Murray, at page 18, I find it stated, that Colonel Fisher had furnished the
former board with a cop)' of these contracts, and that board had determined
it had nothing to do with the contracts. I have also been informed by the
present board that no copy of the contracts :;;ent up by Colonel Fisher had
l>een furnished to this board by the department. Thus, I find, whilst the
department is in possession of a copy of thesP. contracts, no construction
has been placed upon them, or, if it has, no information has been given of
that construction. In the absence, therefore, of any construction, I have
been left to my own interpretation of the Ia\\'. And whilst I am not prepared to say that these instruments are such contracts as would make a forfeiture under the 9th section of the law, yet they are writings made i~1 relation to lands claimed under the 14th article of the treaty; they seem
principally to be contracts by which the Choctaws employ agents and attorneys to prosecute their claims, and to obtain for them the benefits secured
by the 14th article of the treaty. As an agent to collect testimony on the
part of the United States, I have deemed it not improper to submit these
contracts to the department in the recess of the board.
The rule I have applied to these instruments of writing, in determining
whether they are contracts in the meaning of the Ia w, is this : are they such
agreements or contracts as would enable the vendee or bargainee to dispossess the vender or bargainer by legal process, and ihereby prevent f1im
from complying with the requisitions of the treaty, to remain five yE!ars?
Tried by this rule, I have no hesitation in saying that none of these contracts confer that power, except the contract of Pierce Durant, which is attacked by the affidavit of himself and son, and the contract with William
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M. Gwin and Charles Fisher, of September, 1834, which, by the strict
rules of construction, would perhaps give that power to the venders, unless,
by its conncxion with the defeasance or instrument made by Gwin, and supposed to be of the same date, its effect is explained away.
All of which is respectfully submitted.
T. J. WORD, .!lgent, o/c.
Hon. T. HnRTLEY CRAWFORD,
Commissioner of Indian .11./Jairs.

ExHIBIT

A.

Copy ofpower of attorney from Indians to Gwin, and his obligation, left
with Colonel Cobb.
ss:
Know all men by these presents, that we, the subscribing Choctaw citizens of the State of Mississippi, for divers good causes and consideratitJns
as hereunto showing, have constituted and appointed, and do by these
presents constitute and appoint, our friends Charles Fisher and William
M. Gwin, or either of-them, our lawful attorney, for u~ and in our names
to make application to the Congress of the United States, or to the proper
authorities of the Government, to obtain for us the lands to which either of
us may be entitled under the provisions of the treaty of Dancing Rabbit
creek, and more especially under the 14th article thereof; and, as soon as
it can be done, to sue out and to procure for us the patents, in fee simple
titles, to which each of us may be respectively entitled, and generally to do
and perform for us in the premises whatever the laws and regulations of
the Government may require to be done, in as full and ample a manner as
we ourselves could do, were we personally present, acting and doing for
oursPlves.
In witness whereof, we have hereunto set our hands and affixed our
seals to this our irrevocable power of attorney.
STATE OJ!' MISSISSIPPI,

Copy. of Gwin's obligation, written on the back of the within copy of
power of attorney, and left with Colonel Cobb.
The within is the power of attorney which the undersigned has taken of
such Choctaws as have empowered him to present their claims to the Congress of the United States, for lands which they claim under the 14th article
of the treaty of Dancing Rabbit creek, and have obligated myself to collect
testimony, to defray all expenses for any evidence that is necessary to be ·
got, to procure some one or more suitable persons to go to Washington city
to present the evidence before Congress and the proper departments of
Government, and, in fact, put myself to all the trouble and expense that
may be necessary to secure their titles; and, if I fail in getting titles, I am
to be the sole loser, the Indians to pay no P.xpenses; and if I succeed, I
am to have one-half of the land; and, where there are floating sections, I
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am to exchange those lands adjoining the residence~ of the Indians, acre for
acre, for those that are located at a distance from the residences, or pay
·them $1 25 per acre for their one-half of these lands thus located.
Given under my hand and seal, this 24th December, 1834.
WILLIAM M. GWIN. [sEAL.]
Witness : SAMUEL CoBB.
SAMUEL McCANN.
'AT ILLIAM CoBB.

Copy of contract with Charles Fisher and William M Gwin, on record
in the county of Leake, dated December, 1834, recorded June 6, 1837.
STATE OF MISSISSIPPI, ss:
This article of agreement, contract, and covenant, entered into this--day of December, 1834, between the subscribing Choctaw citizens of the
State of Mississippi of the one part, and William .M. Gwin and Charles
Fisher of the other part, witnesseth: That whereas, by virtue of the 14th
article of the treaty of Dancing Rabbit creek, entered into in the month of
September, 1830, between the Choctaw nation of Indians and the United
States, and in the 14th article of that treaty, it is provided and stipulated
that each Choctaw head of a family shall be entitled to one section of land
for him or herself, arid a half section on account of each unmarried child
over ten years of age, and a quarter section on account of each chiid under
ten years of age : and whereas, to obtain the benefit of the provisions of
said treaty, it was agreed that all who wished to avail themselves of it
should, within six months of the ratification of the treaty, signify to the
agent the intention of becoming citizens of the State and taking land: and
whereas it now appears that, although the subscribers, in one form or other,
actually made a tender of registration according to the requisitions of the
treaty, yet their names do not appear on the book of the agent, and, consequently, they will all be deprived of their lands, and ejected from their possessions, unless prompt means be taken to have their lands secured to therri
by some legislation on the part of Congress: and we, the Choctaw subscribers hereunto, knowing ourselves to be incompetent in person to make
the application, and to sustain and support our jnst and equitable rights,
either before the Congress of the United States or any officer who may
eome charged with this business, have therefore, and do hereby, contract
and agree with William M. Gwin, of Mississippi, and Charles Fisher, of
North Carolina, to undertake our businP.ss for us and in our behalf, to attend to the lands for us, on the following terms and conditions :
1st. William M. Gwin and Charles Fisher, on their part, are to make
oat the case, collect all the evidence necessary, and support it; prepare the
same, and submit it to the President of the United States, or to Congress,
or to any officer who may be charged to act in this matter, and generally
to do and transact all that may appear to them proper and necessary to obtain for us the land to which each of us, the subscribers, are entitled to
under the treaty, and of which we have thus far been deprived by the neglect or mistakes of the late agent or his deputies ; and to this end, if they
<leem it necessary, one or the other of them shall visit Washington city, as
<>ur agent or attorney, to urge our claims.
THE
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In consideration of these services, much of which have already been
:rendered in the collection of evidence to sustain our claims, and in measures
already taken by them to have our lands located and reserved from sale,
all of which have cost them much labor and fatigue, and also considerable ·
:sums of money, in goinl!: on to Washington city to obtain the order, or
~ther expenses connected with the transaction; and in consideration of the
further sums paid out for us and our benefit, the receipt whereof is hereby
acknowledged, and of the sums yet to be expended by them in attending
to our interests, we, the subscribing Choctaws, now being citizens of the
State of Mississippi, do hereby bargain, sell, and convey, grant, demise, and
transfer, to William M. Gwin and Charles Fisher, their heirs and assigns,
the one undivided half part or moiety of all the lands which we and each
~f us are entitled to receive, either in law or equity, under the before-mentioned treaty, and which may hereafter be secured to us, or to either of us,
l>y any act of Congress or decision of any other department of Government,
and to have and to hold to the said William M. Gwin and Charles Fisher,
and to their heirs, and to the proper use and benefits of them and their
heirs in fee simple forever, and for the purpose of avoiding any and all
difficulties between ourselves and the said William M. Gwin and Charles
Fisher, and moreover to prevent the necessity of scattering our families
further apart than is now the case, desirous as we are to live in settlements
and convenient to each other:
2d. "'\Ve do hereby agree, that when either of us shall have lands
located in our names, at spots inconvenient of distance from our friends
and our settlements, to exchange the same, acre for acre, with said Gwin
and Fisher, for other lands which may be near our Choctaw friends; and
in case we, or either of us, do not like the exchange proposed by the said
Gwin and Fisher, then we agree to receive from them the cash for our one}lalf part or moiety of the land, at the Government price of $1 25 per acre;
and on the payment thereof, we bind ourselves to execute a proper and
sufficient title to them. And know all men by these presents, that we, and
each of us, jointly and severally, are held and firmly bound, unto the said
Gwin and Fisher, their heirs and assigns, in the penal sum of ten thousand
dollars for each, in case either of us may refuse to make title to the half; to
which payment, well and trnly to be made, we bind ourselves and our
heirs, jointly and severally. The condition of this obligation is such, that,
whereas we have agreed and contracted to convey to William M. Gwin
and Charles Fi5her, for reasons heretofore set forth, the one-half part of all
the land we may acquire as claimed under the treaty of Dancing Rabbit
creek: now, in case we, and each of us, perform this obligation truly and
in good faith on our part~ then the above obligation to be null and void,
otherwise to remain in full force and virtue.
- In witness whereof, we have hereunto set our sign, marked, and affixed
our seals, this--- day of December, 1834.
Ire-tibbee,
J oho-me heka,
Eh-hago,
Ele-hora,
Eoucke-hona,
Neckachur-Kenee,
Montubba,
Law-na,
M-ko-tono,
Now-la,
Mush-a tubbec,
Tobias Ward,

his + mark, seal.
mark, seal.
his
mark, seal.
his
mark, seal.
his
mark, seal.
his
his
mark, seal.
mark, seal.
his
mark, seal.
his
mark, seal.
his
mark, seal.
his
mark, seal.
his
his
mark, seal.

+
+
+
+
+
+
+
+
+
+

+

121

[ 188

Sophia Ward,
Hachubbee,
Nicholas Hampton,
Eho-chubbee,
Albirta,
Pa-artebee,
Facha,
Man-hega,
Per-nia,
Levi Jones,
Ona hrga,
Eli-bolo,
Anotamlia,
She-mayer,
In-wis,
Yar-ho-ka,
Olbiga,
Hoy-e-ga,
Spancheza,
Eleck-pre-hune,
Ah-she-le- tree,
Tomabe-mibbee,
Hay-kye,
Te-he-ge,
Pertubbas,
White Honce,
Seckatubbee,
Joh-a-yo,
Ish-o-men-ta,
Beata,
Pay-a-ta,
Ona,
Palasa,
Ca-tub-na,
Bah-tutter,
Temi-yo-lo,
Jeh-le-he-te-ma,
Me-hi-lena,
On-a-ho-seyo,
Pa-lo-ta-mo,
Ema-a-chubben,
Ke. shocahis-hema,
Tusk- ka-na-be,
Rocha,
N utaire-tubbee,
Lomer,
Chas. Talauba,
Kirk-ko-a-he,
Ish-tinn-aha,
Can-she-tubbee,
Stu-peze,
Elizabeth,
Hobekee,
Aochubbee,
Ano-lita,

her + mark, seal.
his + mark, seal.
his + mark, seal.
his
mark, seal.
his+ mark, seal .
his + mark, seal.
her
mark, seal.
her+ mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
her + mark, seal.
his + mark, seal.
his + mark, seal.
mark, seal.
his
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
mark, seal.
his
her + mark, seal.
his + mark, seal.
his + mark, seal.
mark, seal.
his
her + mark, seaL
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
mark, seal.
his
mark, seal.
her
mark, seal.
his
his + mark, seal.
mark, sear.
his
her + mark, seal.
her + mark, seal.
his + mark, seal.
his + mark, seal.
mark, seal.
his
mark, seal.
his
his + mark, seal.
his + mark, seal.
mark, seal.
his
mark, seal.
his
his + mark, seal.
mark, seal.
her
his + mark, seal.
her+ mark, seal.
her + mark, seal.
her + mark, seal.
his + mark, seal.
his
mark, seal.

+
+

+

+

+

+
+
+

+

+

+

+
+
+

+

All the above names, from Levi Jones to Ire-tibbee, throughout the
list, are signed, sealed, and delivered, in presence ofSAMUEL McCANN.
Received for record, June 6, 1837.
J. C. ARNELL, Clerk.
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Copy of contract with Charles Fisher, William 1J1. Gwin, .'l.lexander F.
Young, and Daniel TV. Wright, on record in Leake county, dated July
19, 1835, and recm·ded June 6, 1837.
MrssrssiPPI, Leake County, ss:
Whereas we, the undersigned, natives and heads of Choctaw familie&
.residing in said State, have been deprived of the benefits intended to be
secured to us by a treaty entered into by the United States with the Choctaw tribe of Indians at Dancing Rabbit creek, in September, one thousand
eight hundred and thirty; and whereas it is known to many of us personally, and"to all from information, that we have been prevented from
·enjoying the benefits granted to us by said treaty, partly by our own ignorance, but chiefly by the irregular habits, carelessness, and negligence of
the agent, Colonel Ward, whose duty it was to attend to our interest in
that respect; · and whereas Charles Fisher, of North Carolina, and William
M. Gwin, Alexander F. Young, and Daniel ,V, Wright, of Mississippi,
have agreed to undertake, at their own proper costs and charges, to procure
for us the benefits intended to be given by the treaty aforesaid: Now,
therefore, know all men by these presents, that, for and in consideration
of the foregoing premises, and of moneys already expended by said Fisher,
Gwin, Young, and Wright, and which hereafter may be expended by them,
in this State, at the city of Washington or elsewhere, in the prosecution
of our rights; and also in consideration of the counsel given us and time
spent by saic.l Fisher, Gwin, Young, and Wright, for securing our claims
under the treaty aforesaid; and for the further consideration of one dollar
to each of us in ·hand paid before the sealing and delivery of these presents,
the receipt whereof is hereby acknowledged, we, the undersigned, do, each
of us, severally, bind ourselves, our heirs, executors, administrators, and
assigns, unto the said Charles Fisher, William M. Gwin, Alexander F.
Young, and Daniel W. Wright, their respective heirs, executors, admini~
trators, and assigns, in the sum of ten thousand dollars, with the following
provisions, viz : This bond to be void as to all of us who may fail in
establishing our claims and obtaining the land intended to be granted to us
by the treaty aforesaid, and also as to all of us who shall succeed in obtaining land so intended, as aforesaid, to be granted to us, and who shall forthwith, as soon as locations shall have been made, convey, in fee simple, to
said Fisher, Gwin, Young, and Wright, one-half of said land so granted by
virtue of said treaty; but this bond to be in full force against each of us
who shall obtain land as aforesaid, and shall neglect or refuse to make
conveyances as aforesaid ; and provided, further, that each and all of us
who are in the possession of fields and houses shall, in dividing our lands
with said Fisher, Gwin, Young, and Wright, retain such fields and houses
as our portions of said land; and it is further agreed by each of us, in consideration of the foregoing premises, that the said Charles Fisher, William
M. Gwin, Alexander F. Young, and Daniel W. Wright, or either of them,
shall be our attorney or attorneys, to attend, with the officer or officers who
may be appointed by the Government of the United States, to the locating
of the lands that may be appropriated to us by virtue of the treaty aforesaid.
S·rATE OF
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Given under our hands and seals, this nineteenth of J uly, A. D. one thousana eight hundred and thirty-five, (1835.)
Pe-she-lo-lubbac, for himself, wife, and two children under 10
10 years,
his + mark, seal.
Co-nu-cha-wife, and one child over 10, and four under l 0 years, his + mark, seal.
Etta-hom-ca,
his + mark, seal
his+ mark, seal.
Jesse Nelson-wife, one child over 10 years, one under,
Op-po-cana and wife,
his + mark, seal.
Shelata-wife, two children under 10 years,
his+ mark, seal.
Ke-na-men-tibbee-wife, one child over l 0 years, two under,
his + mark, seal.
Dke-li-ubbee-wife, four children over 10 years, two under,
his + mark, seal.
his + mark, seal.
Ibba-pase-wife, four children over 10 years,
his+ mark, seal.
Nack-a-sha-wife,
his+ mark, seal.
Kim-ane-tubbee-wife,
Ishata-wife, two children under 10 years,
his+ mark, seal.
Yum-mo-nubbee-wife,
his+ mark, seal.
his + mark, seal.
Chic-ca sha-wife,
Kota-wife, one child under 10 years,
his + mark, seal.
his+ mark, seal.
Same, for his mother, who is sick, (Im-mish te-yu,)
Tc-sho-le-mitta-wife, one child over lO years, three undertwo - - ,
his + mark, seal.
Me-ha-tubbee-wife, two children over 10 years, two under, his+ mark, seal.
Pem filla-wife, two children over 10 years, one under,
his+ mark, seal.
his+ mark, seal.
Yack-cume-me-tubbee-wife,
Me-he-o-che-a-wife,
his + mark, seal.
Neh-to-nubbee-wife,
his+ mark, seal.
Ise-no-na tebbee,
his+ mark, seal.
Ich-al-un-ache-wife, two children ovor 10 years,
his+ mark, seal.
Ah-bee-wife, one child over 10 years, one under,
his + mark, seal.
his+ mark, seal.
Nack-am-me-ho-tibbee-wife, one child under 10 years,
Je-co-ma-wife, two children over 10 years, one under-two
·
- - - by wife,
his + mark, seal.
Stim-mo-ho-yo-wife,
his+ mark, seal.
A-che-a-three children over 10 years,
his+ mark, seal.
Pisca-he-ka-one child over 10 years,
his+ mark, seal.
Rayburn-boy and girl, (Term.,)
his+ mark, seal.
En-ne-le-one child over 10 years,
his -+ mark, seal.
Atto che-wife, one child under 10 years,
his+ mark, ~ea[ .
Halla-wife,
his + mark, seal~
Talla-tear-na-five children over 10 years,
his+ mark, seal.
To-nah-two children over 10 years,
his+ mark, seal.
Hal-sta-na, (the old chief)-one child over 10 years,
his+ mark, seal.
Utto-che-wife, four children over 1<J years, ona under,
his+ mark, seal.
Lee-ock-hema,
his + mark, seal.
George,
his + mark, seal.
Che-na-one child over 10 years,
his+ mark, seal.
Yow-a-2 children over 10 years,
his+ mark, seal.
Alla-le-ka-one child over 10 years,
his + mark, seal.
his+ mark, seal.
Ka-le-ho-na-five chi!Jren over 10 years,
Yuk-ka-tim-na-one child under lO years,
his+ mark, seal.
0-chap-pak-wife,
his + mark, seal.
Ona-chubbee-wife, one child under 10 years,
his + mark, seal.
No-ma-co·ye,
his+ mark, seaL
his+ mark, seal.
Sta cubbee-wife, two children under 10 years,
his+ mark, seal.
Sphia-ho -na-one child under 10 years,
Up-pasa-one child over 10 years,
his+ mark, seal
Im-machoka-two children over 10 years, one under,
his+ mark, seal.
To-nubbee-wife, two children under 10 years,
his+ mark, seal.
To-a-nee-tubbee-wife, two children under, two over, 10 years, his+ mark, seal.
J. A. Tubbee-wife, two children over, one under, 10 years, his+ mark, seal.
Pis-a-ton-tubbce and sister, both over ten years,
his + mark, seal.
N e-wa-na-tubbee-wife,
his + mark, seal.
Hyitta-wife, four children under 10 years,
his+ mark, seal.
her+ mark, seal.
Eyo-munna, (woman)-one child over 10 years,
her+ mark, seal.
Yo-kc-na, (woman)-two children over 10 years,
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Ana-bo-ka, (woman)-two children over 10 years,
Ala-ahma, (woman)-two children over 10 years,
W akatubbce,
•re-ko-ga-wife, one child under 10 years,
Me-ha -ma-tubbee-wife, one child over 10 years,
Staka-wife, four children over 10 years,
Chuffa-ta-nubbee-wife, seven children over 10 years,
Fin-nubbee-wife, one child under 10 years,
Eno-wa, (woman )-two children over 10 years,
Neck-a ya-tubbee-wife, one child over 10 years,
Tunapish-ta-ya-wifc; two children under 10 years,
Tun-pina-wife, three children over 10 years,
Sho-tah-wife,
Onatubbee-wife, three children over 10 years, one under,
Stil-lo boba-wife, one child under 10 years,
Les-ma-ka-wife, two children over 10 years, one under,
Munta-wife, two children over 10 years,
Cun naa-honah-two children over 10 years
El-mi-o-ka, (woman)-three children over 10 years,
Oke-la-maka, (woman)-one child over 10 years,
Ib-ba -no-tubbee-wife, one child over, one under, 10 years,
Pa:·he-ly-o-five children over 10 years, one under,
Te-she-wife, two children over, two under, 10 years,
Eyo-ho-ba-one child over 10 years,
Ish-ohona-one child over, two under, 10 years,
Ca-pola-wife, one child under 10 years,
To-koka, (woman)-two children under 10 years,
Yokata-wife, three children over 10 yel!.rs, one under,
Elun-tubbee-wife, one child under 10 years,
Tik-ba-ha-tonah, (woman)-two children under 10 years,
Tim-mah, (woman)-one child over 10 years,
A-ta-hubbec-wife, two children over, two under, 10 years
A-cish-tau-ya-wife,
Te-chah-wife,
Sa-fa-ta-wife, four children over 10 years, two under,
Pis-tak-cha-wife,
Okc-to-ka-wife,
To-hika-wife, two children over 10 years, two under,
Ema-cam-ba-wife, four children over 10 years,
Ecu-nubbee--wifc, one child under 10 years,
E-millee, (woman)-four children over, four under, 10 years,
She-ho-ka-one child over, one under, 10 years,
Chi-ham-ba-wife,
Pis-sa-ma-chin-tubbee,
Ish.-te-a-nim-ta,
Nook-wea-wife, two <!hildren under 10 years,
Hee-che-fo-wife, three children under 10 years,
Wa-cha, (widow)-one child under, two over, 10 years,
lm-wa-ya-hek-ta-seven children over, eight under, 10 years,
Te-he-bin-ga-wife, two children over 10 years,
0-nan-tubbee-wifc,

her+ mark, seal.
her + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
her + mark, seaL
his + mark, seal.
his + mark, seal.
his + mark, seal;
his + mark, seaL
his + mark, seal.
his + mark, seal.
his+ mark, seal.
his+ mark, seal.
his + mark, seal.
her+ mark, seal.
her+ mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his+ mark, seal.
his + mark, seal.
his + mark, seal.
her + mark, seal.
his + mark, seal.
his + mark, seal.
her + mark, seal.
her+ mark, seal.
his + mark, seaL
his + mark, seal.
his + mark, seal.
his+ mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seaL
his + mark, seal.
her+ mark, seal.
her + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seal.
his + mark, seaL
her + mark seal.
his + mar , seal.
his + mark, seal.
his + mark, seal.

ln presence ofSAMUEL McCANN-

W. C. Conn.
Copy of a contract with Edward Gwin, on record in Leake county, datecl
the 17th and 18th days of December, 1835, and reco't'ded the 6th June,
1837.

Know all men by these presents, that we, th!'l undersigned, have employed Edward Gwin, of Carroll county, Tennessee, as om lawful agent,
to att(lnd to our claims of land which we claim under the treaty of Dane-
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ing Rabbit creek, of the fourteenth article of said treaty, and also all the
claims that we are entitled to under that treaty; and the said Gwin is authorized hereby, and empowered, to collect testimony and substantiate the
said claims: and to make locations of the same in our names. And, in consideration of his services rendered, and to be rendered, we do hereby bind
ourselves to make him a title, in fee simple, to the one-half of all the claims
he may substantiate and locate for us, in our names. We do furthermore
authorize him to locate and prosecute for titles any and all claims that may
be covered with other claims previously located, or when the land may
have been sold by the Government; and for all claims thus sustained and
located we agree that the said Gwin shall have one undivided half of said
lands, at one dollar and twenty-five cents per acre, or we will take other
lands in lieu of one-half of said lands as may be near our present residences,
acre for acre, as may suit our convenience ; and that, to the said Gwin, in
all such changes, titles, in fee simple, are to be made, so soon as the five
years that entitle us to the land has expired; and in case we should prefer
to receive one dollar and twenty-five cents per acre for such land as may
have been lost by previous locations, or where the lands have been sold by
the United States, the said Gwin is to pay us in cash, when we can make
him a title, in fee simple, for the same.
In testimony whereof, we have hereunto set our hands and seals, this
17th and 18th days of December, 1835.
E-ce-ne,
Dennis Imp;;oi1,
'fish eh,
He-kalintibbee,
'fu -le-wetunce,
Emocketunnee,
Wam-pe se-ock-tee,
Hatinah,
Lucy McCann,
'fish-o-she letah,
Eu-ker cha,
Elah-no-mo-hubbce,
Phi-le-ti-ah
Emah-ho-tonelo,
'fah-he-ga,
Emeh-shee-shca,
Pis-took-cha,
Apus-fa-mo-ha,
Pi -set-ish-tah-ya,
Hobah-lish-ya,
Ak-cha-folec,
Ah-bew-a-tubbee,
Tish-ho-mah,
'fo-kah,
List-man,
Estah-hebbee,
Chahla-tubbee,
'fom-mich-yah,

'Witness:

SAMUEL

McCANN".

his +
his +
his +
his +
her+
his +
his +
his +
her +
his+
his +
his +
his +
hi~

+

his +
his +
his +
his +
his
his +
his
his +
his +
his
his
his
his +
his

+
+
+
+
+
+

mark, seal
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark. ooal ,
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Copy of cont?·act with ,/:J..ngus J.vicintyre, on rerord in Leake county, dated
22d day of December, 1835, execution proved 30th December, 1835, and
filed for record an¢ recorded October 12, 1837.
Know all men by these presents, that we, whose names are hereunto
subscribed, are held and firmly [bound] unto Angus Mcintyre, of the
county of Kemper, and State of Mississippi, in the just and full sum of ten
thousand dollars each, to be paid by us jointly and severally, for the payment of which, well and tfnly to be made, we bind ourselves, jointly and
severally, and every and each of our heirs, executors, and administrators,
and assigns, firmly by these presents, sealed with our seal~>, and dated
this twenty-second day of December, one thousand eight hundred and
thirty-five. The condition of the above obligation is such, that whereas
the above-bound parties have, this day and date above written, commissioned, authorized, deputeJ, and empowered the said Angus Mcintyre, our
trne and lawful agent and attorney, to make locations of the land to which
we are entitled under the fourteenth article 0f the late Chaeta w treaty of
Dancing Rabbit creek, and under the late instructions from the War Department, they will be permitted to locate on lauds of par value and equal
quantity, in lieu of these lands taken from nuder them by the General Government, and which they have been deprived of by the neglect of the Government officers, aud to do and perform all other things necessary to be
done and performed, in order to secure to them the benefits of the said article of said treaty. Nnw, if the said Angus Mcintyre, as agent and attorney, shall well and tru·ly perform the commission which he has been deputed with, then the above bonndens are to pay and satisfy him the above
obligation, or to give to him one undivided half of the lands in Jee simple,
and defend the right of it which may be seemed to them, if the said agent
shall prefer it; or, in case the heads of the families wish to unite and locate
together, a certain number of sections shall be located to them, in equal
quantities to their undivided half, for them to settle upon. And it is considered, by and between the aforesaid parties, that if the Indians should not
·be satisfied with the undivided half of the lands located on, with a certain
number of sections located to them in a body, then the agent is to have the
right of paying to them, to each head of a family, one dollar and twentyfive cents per acre for the remaining one-half of the land so located, or have
it laid out for them, under the fourteenth article of said treaty; and the Indians cannot, in any case, sell or transfer any part or parcel of the lands
so located to any person whatever but to the said agent; and, in case these
conditions are performed in good faith, then the above obligations are to
be void ; otherwise, to remain in full force and virtue.
Given under our hands and seals, this 22d day of December, 1835.
Hela-pambee,
J ohn, or Tus-kala,
Che-ce,
Ishte-oneh,
Y a-catch-a-le,
Bernabi,
Bamatubby, or Banateabber,
Ho cah-tubba,
Ban a tubbee,

his+
his +
his +
his +
his +
his +
his
his +
his

+
+

mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.
mark, seal.

r
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+ mark, seal.
+ mark, seal.

Me-hetah-itcah,
Attut-temah,

his
his

Puck-kawle-hc-ke, or Puck-kawly,
Eligu-cubbce, or Niscubbcc,
La-pamba,
Hiajah cahtubbee,
Ing-cenach uneh,
Abarza · ti-ya,
La-ha-tibbee,

his
his
his +
his
his +
his
his

In presence ofJAMEs HARRIS.
JOHN

L.

MILLS.

In presence ofLEvi J. CAsToR.

+ mark, seal.

+ mark, seal~
mark, seal.
+ mark, seal.
mark, seal.

+ mark, seal.

+ mark, seal.

JASPER FoRD.

ExHIBIT

r

B.

Copies of contracts.
No.1.
Know all men by these presents, that I, Charles Durant, of the county
of Attala, of the State of Mississippi, for and in c~nsideration of the sum of
iive thousand four hundred dollars, have . granted, bargained, and sold,.
and by these presents do grant, bargain, and sell, unto William L. Trimble, of Helena county, in the State aforesaid, the following-described tracts
of land, to wit: the south half of the north west quarter of section thirtysix, of township fourteen, of range fonr east, in the Columbus land district.
The said Trimble to have and to hold the aforesaid parcel of land, to him
and to his heirs, forever.
In testimony of which, I, the said Charles Durant, have hereunto set my
hand and seal, on the thirteenth day of January, 1835.
CHARLES DURANT, his+ mark. [sEAL.]
L. H. AsKErs.
"\-\7 •

DAVIS.
WALTON.

R. L.

N. B. Proved by subscribing witnesses, and received for record June s,
and recorded June 9, 1836.
l-0.

2.

MISSISSIPPI, Madison County:
Know all men by these presents, that I, Lew is Wilson, of the State and
county aforesaid, and a native of the Choctaw nation, am beJel and firmly
bound unto James C. Cheate, of the State and county aforesaid, iu the just
and full sum of one thousand dollars, which payment, well and trulv to be
made and done, I bind myself, my heirs, and assigns, firmly by these
presents.
Sealed with my seal, and dated the 30th day of November, lSSl.
The condition of the above obligation is, such bound Lewis vVilson
shall well and truly make, or cause to be made, unto the said James C.
Cheate, a good and Ia wful right and title to a certain tract or parcel of land,
contaming one hundred and sixty acres, lying and being in the Choctaw

STATE OF
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nation, on ~ creek calle~ and known by th~ nam~ of .SetH-ashe, it being
the plantatton and premtses whereon the satd Lewts Wtlson now lives and
a lot of land allowed to him by the Government of the United State~, by
the late treaty held with said Choctaw nation; thus in that case, the above
obligation to be void, and of none effect, or otherwise to remain in full
force and power of the Jaw.
LEWIS WILSON, his + mark. [sEAL.]
Signed in presence ofPRESLY vVrLLIAMS.
DAVID

T.

vVrLLIAJ\IS.

Proved by subscribing witnesses, and recorded, 13th January, 1836.

No.3.
Know all men by these presents, that I, Wash-a-sha-ha-homa-tribbee,an
Indian of the Choctaw nation west, in consideration of the sum of five hundred dollars to me in h3.41d paid, by Josiah S. Derk and Thomas Myers, of
the same place, the receipt whereof I do hereby acknowledge, have bargained, sold, and conveyed, anu by these presents do bargain, sell, and
-convey, unto Josiah S. Derk and Thomas Myers, and to their heirs and
assigns, forever, all of our and each of our right, title, interest, estate, claim,
dower, and demand, both in law and in equity, and as well in possession
as ext>ectancy, of and to a reservation of four hundred acres of land, situated in township fourteen, range seven east ; the west half of section seventeen, and the west half of the northeast quarter of said section, whereon
one dwelling-house stood at the time of the treaty of Dancing Rabbit creek,
in the county of Attala, and State of Mississippi, which said reservation of
four hundred acres was granted to said \Vash-a-sha-ha-homa-tribbee, by
a provision of said treaty, concluded between the United States Government and said Choctaw nation of Indians, together with all the privileges
and advantages secured to said \Vash-a-sha-ha-homa-tripbee by the provision of said treaty. And I, the said Wash-a-sha-ha-homa-tribbee, do hereby
.appoint the said Josiah S. Derk and Thomas Myers my attorneys, for me
and in my name to act for and receive from the United States Government
,(or such officer as may be appointed for the purpose) all such deeds,
patents, and writing, as may be necessary, to said Derk and Myers, to
secure to them the fee simple title to said tract of land, and to do allla wful
acts required for effecting the provisions of said treaty, as fully as I could,
were I personally present.
In witness whereof, the parties to these presents have hereunto set our
hands and seals, this twenty-third day of January, one thousand eight hunred and thirty-five. Interpreted and explained for
W ASI-1-A-SHA-HA-HOMA-TRIBBEE, his+ mark.
Delivered in presence of-

P. McKINLEY.
N. MARSHALL.
N. B. Acknowledged by the person executing the deed, and recorded,
19th of December, 1835.
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No.4.
I, Lewis Dnrant, jr., of the county of Attala, in the State of Mississippi,
do bind myself to convey to William L. Trimble the south half of section
eighteen, township fourteen, range five east, so soon as my title to the land
is confirmed by the Government of the United States, in consideration of
the sum of one thousand dollars, to me in hand paid, before the sealing and
delivery of these presents.
Given under my hand and seal, this 17th day of August, 1835.
LEWIS DURANT, JR. [sEAL.]
Test: N. A. PURDOM.
L. H. ASKEW.
N. B. Proved by subscribing witnesses.
Received for record 12th, and recorded 17th November 1835.

No.5.
THE STATE OF MissisSIPPI, .JJttala County, 88:
This 23d of September, 1832, John Cooper, of the Choctaw nation, and
Elizabeth his wife, both personally appeared before me, J. J. Thompson,
an acting justice of the peace of said county, and, being examined, said:
That they have received two hundred dollars from Ezekiel Wallace, in full
for their cultivation claim, it being 160 acres of land.
JOHN COOPER.
ELIZABETH COOPER, her
mark.
Signed in presence ofJ. J. THoMPSON, Justice of the Peace.
N . B. Recorded 22d August, 1835.

+

No.6.

I, Lewis Durant, jr., of the county of Attala, in the State of Mississippi,
do bind myself to convey to William L. Trimble the sixth half of section
'
eighteen, to the same as No.4, above given.
N. B. This is a duplicate of No.4, as above copied; proved by subscribing witnesses.
Received for record 6th February, and reeorded 6th April, 1836.
'"

No. 7.
THE STATE oF MissisSIPPI, .llttala County, 8S:
Know all men by these ·presents, that Teleware, an Indian woman, of
the Choctaw nation, in the county of Attala, and State of Mississippi, in
consideration of one hundred ·and fifty dollars to her in hand paid, by
9
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Thomas H. Rogers, of the same place, the receipt whereof we do hereby
acknowledge, have bargained, sold, and conveyed, and by these presents
do bargain, sell, and convey, unto the said Thomas H. Rogers, and to his
heirs and assigns, forever, all my right, title, and interest, and estate, claim,
dowry, and demand, both in law and equity, and as well in possession as
expectancy, of and to reservation of eighty acres of land, or an eighth of
land, situate and lying on Hurricane creek, township fifteen, range seven east,
section twenty-six; the west half of the northeast quarter, in Attala countysaid reservation was granted her by the 17th article of the late treaty made
between the Choctaw Indians and the United States-together with all
powers and advantages secured to said Teleware, an Indian woman, by
the provisions of the late treaty as aforesaid, by the said Teleware, an Indian woman, do hereby appoint the said Thomas H. Rogers my lawful
attorney, for me, to do in my name, to act for and receive for me, and settle
with the Government, or such officer as may be to settle with, to be appointed for the purpose ; the said reservation of land, and all such deeds,
patents, and writing, as may be. necessary to said T. H. Rogers, the fee
simple title to said tract of land, and to do all lawful acts required for executing the premises, as fully as I could were I personally present myself.
In witness whereof, the parties to these presents have hereunto set
our hands and seals, this 3d day of April, 1835.
TELEW ARE, her + mark.
Test: ELI W. CROWDER.
N. B. Recorded 23d April, IS35.

No.

B.

Know all men by these presents, t!Jat I, Teleware, a woman of the Choctaw tribe of Indians, of the county of Attala, and State of Mississippi:
whereas I, the said Teleware, tilrough Joseph Jones, of said county, linguist or lincaster and interpreter, some time in the autumn of the year one
thousand eight hundred and thirty-three of the Christian era, and before I
had made my contract with Ezekiel Wallace in relation to any land whatever, bargaiued and sold, for and in consideration of the sum of one hundred and fifty dollars, to Thomas H. Rogers, in fee simple, all my right,
title, and interest, in and to the west half of the northeast half of section
numcer twenty-six, in township fifteen, of range seven east, which land
was ·restored to me by the treaty of Dancing Rabbit creek : and whereas,
at the time of said bargain and sale, I put the said Thomas H. Rogers in possession of the said land, who has held possession, by himself and his tenants. ever since: and whereas the said Thomas H. Rogers punctually paid
me the one hundred dollars aforesaid, at the time and in the manner agreed
upon: and whereas, for the sake of further assurance of title, and for and
in consideration of fifty dollars more, gratuitously offered, given, and paid
to me by the said Thomas H. Rogers, I executed a deed of conveyance
for the said land, in fee simple, to said Thomas H. Rogers, bearing date the
third or eighth day of April, one thousand eight hundred arid thirty-five; and
which said deed, in its import and character, is fully explained and interpreted to me by Eli W. Crowder, linguist or lincaster and interpreter: and•
whereas the said deed of conveyance also contained a power of attorney

f
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from me to the said Thomas H. Rogers, for me and in my name to do all
things necessary to perfect title to the said land, for the usc and behoof of
himself, in fee simple: and whereas the said Thomas H. Rogers hath already, as my attorney and as aforesaid, done and committed some acts and
deeds in that behalf: and whereas the said Thomas H. Rogers, for divers
good causes and reasons, requests still further assurance to himself in fee
simple of title to .the land aforesuid : Now, therefore,
Know all men by th€se presents, that I, the said Teleware, for a nd in.
consideration of the matters and things aLove related, by way of further
assurance of title asked aforesaid, have granted, bargained, and sold, and
by these presents do graut, bargaia, and sell, unto the said Thomas H.
Rogers, his heirs and assigns, forever, all my right, title, and int e rest, which
I now have or ever had, iu and to the land aforesaid, to have and to hold
the land unto the said Thomas H. Rogers, his heirs and assigns, fore ver,
to and for his and their own proper benefit and behoof forever, together
with all and singular the appurtenances and privilegr.s thereunto belonging or in any wise appertaining; and f do hereby ratify and confirm all
the acts and deeds of the said Thomas H. Rogers, which he may already
have done and committed as my attorney as aforesaid; and I hereby,
affirming the power of attorney as aforesaid, still authorize and empower
the said Thomas H. Rogers, as my attomey, to do whatever other acts and
things, either in my own name or his, or both, that may be necessary for
perfecting in himself a title in fee simple to the land aforesaid.
In testimony whereof, I have hereunto put my band and seal, this third
day of November, one thousand eight hundred and thirty-five.
TELEW ARE: her
mark.

+

Signed, sealed, and delivered, in d10 presence ofJEssE CnEATE, his
mark.

+

N. B. The figures and letters 3d or Sth interlined, and 24 obliterated,
before signillg.
AcknowledgP.d by the party, received for record, and recorded, 17th November, 1835.

No.9.
Know all men by these presents, that I, Pierce Durant, of the county of.
Attala, in the State of Mississippi, am held and firmly bound to William:
L. Trimble, of the county of Helena, in said State, in the penal sum of six
thousand dollars, of which payment, well and truly to be made to the said
Trimble, his heirs, &c., I bind myself, my heirs, executors, administrators,
jointly and severally, and firmly, by these presents, sealed with my seal~
and dated the 17th day of August, A. D. 1835. The condition of the obligation is such, that shows the above-bound Pierce Durant has, on this day,
bargained and sold to the said Trimble, for the valuable consideration of
the sum of five thousand one hundred and twenty dollars, to him in hand
paid, before the ensealing and delivery of these presents, the receipt of
which is hereby acknowledged, the south half of section twenty-four and
the. JlOrth. half of
section
twerity-five,
in township
fifteen, of range five east!'
.
' .
.
'
.

.
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lying in the county of Attala, in the Columbus land district; which said
land, together w_ith the residue of the_ tract of land now claimed and poss~ssed by the sat_d_ Durant, and on whtch he now resides, was granted to
htm by the provtstons of the 14th article of the treaty of Dancincr Rabbit
ereek : Now, if the said Pierce Durant shall make to the said '.frimble a
good and sufficient title to the foregoing-described land, so soon as his title
to the land shall be made good and confirmed by the Government of the
United States, then this obligation to be void, else to remain in full force.
PIERCE DURANT, his+ mark_
Test:
W. A. PuRDOM.
L. H. AsKEw.
N. B. Proved by subscribing witnesses.
ruary, and recorded 6th April, 1836.

Received for record 6th Feb-

No. 10.
'"This is a duplicate of No. 9, above copied. Proved by subscribing witnesses; received for record and recorded November 17, 1835.

1\"o. 11.
STATE OF lVhssrssiPPI, .Jlttala Count,y, ss:
Know all men by these presents, that I, Pierce Durant, a citizen of the
Choctaw nation, residing in said country and State, am held and firmly
bound to Thomas Gallaway, of the same place, in the just and full sum of
four thousand eight hundred dollars, lawful money of the United States, to
which payment, well and truly to be made to the said Thomas Gallaway,
his heirs or assigns, I bind myself, my heirs, my executors, and administrators, jointly and severally, firmly by these presents, sealed with my seal,
and dated this twenty-ninth day of January, one thousand eight hundred
and thirty-six. The condition of the above obligation is such, that whereas
the above-bound Pierce Durant has this day bargained and sold, and by these
presents does bargain and sell,for the consideration of two thousand and four
hundred dollars, (one hundred of which is now in hand paid,) to the said Thomas Galla way ,his heirs and assigns, all the following-described tract or parcel of
land, lying in the Columbus land district, and known and designated on the
maps of the official service as the north half of section twenty-four,in township
fifteeu, of range five east, containing three hundred and twenty acres of
land, be the same more or less. The conditions of the sale are, that the said
Thomas Gallaway pays one hundred dollars before the ensealing and delivery of these presents, the receipt of which is hereby acknowledged, as
aforesaid, by the said Pierce Durant; and, fnrther, the said Pierce Durant
agrees to make or cause to be made to the said Thomas Gallaway, or his
legal representatives, a good and sufficient deed, with clause of general
warranty, of the aforementioned tract or parcel of land, as soon as his (the
said Pierce Durant's) title is confirmed by the Government of the Umted

THE
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States, under the following provisions, viz: The said Thomas Gallaway,
at the making of the deed aforesaid, shall pay seven hundred dollars, and
give his two promissory notes, one due one year from the date, and the
other due two years from the date of said deed ; and the said notes shall
be for the sum of eight hundred dollars each, and have, either as endorsers
or joint makers, good and sufficient security. And the sai? ~ierce D~rant
does hereby covenant and agree, that, in case he should fall m procunng a
title to the aforesaid land from the Uniteu States within the space of two
years, that he refund to the said Thomas Gallaway, his heirs or assigns,
the aforesaid one hundred dollars, with interest on the said sum at ten pe:r
centum per annum, from the date of these presents. And, further, I, the
said Pierce Durant, do hereby bind myself, my heirs, executors, and administrators, to fulfil and execute all the above-mentioned covenants and
agreements, to the said Thomas Gallaway, his heirs and assigns, forever.
Now, therefore, if the said Pierce Durant, or his heirs, executors, or administrators, fulfil the requisitions and agreements aforesaid, within the
time prescribed in these presents, then this obligation to be void, otherwise
to remain in full force and virtue in Ia w and equity.
PIERCE DURANT, his+ mark. [sEAL.)
Signed, sealed, and delivered, in presence ofH. J. MuNsEN.
GEoRGE DuRANT.

Acknowledged by the party; received for record 19th and recorded 25th
February, 1836.
·

No. 12.
This indenture, made this fifth day of January, one thousand eight hundred
and thirty-three, between Washsheltibbee, a citizen of the Choctaw nation,.
in the State of Mississippi, and within the extended limits of Madison county, of the one part, and Moses Walters, of the State and county aforesaid,.
of the second part, witnesseth: That the said Washsheltibbee, for and in
consideration of the sum of five hundred dollars, to him in hand paid, at and
before the signing and sealing of these presents, the payment of which is.
hereby acknowledged, and himself fully satisfied, content, and paid, hath
granted, bargained, sold, enfeoffed, and released, and confirmed, and by
these presents does hereby grant, bargain, sell, enfeoff, and release, and confirm, nnto the said Moses Walters, his heirs, administrators, and assigns,
from all that tract or parcel of land which was allowed to the said Washsheltibee, as a reservation, in an article of the late treaty concluded with
the Choctaw Indians, made and confirmed at Dancing Rabbit creek, situate, lying, and being on the waters of the Big Black, near the Natchez
road, and the same whereon the said W ashsheltibbee resided at the timeof making the said treaty, and now resides, containing four hundred acres
of land, to be located agreeably to the articles of said treaty, allowing
each captain three hundred and twenty acres, and also eighty acres for
his improvements-making, in the whole, four hundred acres; to have and
to hold all the aforesaid reservation and premises, unto the said Moses
Walters, his heirs, executors, administrators, and assigns, forever; and I~
the said Washsheltibbee, do hereby covenant and agree to warrant and
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forever defend the aforesaid reservation of land an<:! premises, unto the aforesaid Moses Walters, his heirs, executors, and assigns,forever. In witness
whereof, I, the said Washsheltibbee, have hereunto set my hand and affixed my seal, the day and date first above written.
WASHSHELTIBBEE, his+ mark. [sEAL.]
Signed, sealed, and delivered, in presence ofJOSHUA WILLIAMS.
L. M. LANHON.
Furthermore, I, the said Washsheltibbee, have also made, constituted,
;and appointed,and by these presents do hereby make,constitute,and appoint,
Andrew C. Walters my true and lawful attorney, for me, and in my place,
room, and stead, to uo any thing and every thing necessary to be done
hereafter, in procuring and obtaining consent of the President of the United States for a legal sale and disposition of said reservation of land, and
procuring and obtaining a grant in fee simple for said land, in case the same
may be required; or, in case the foregoing deed of conveyance shall hereafter be considered insufficient, to make or cause to be made unto the said
Moses Walters, his heirs and assigns, a good and efficient right and warranty title unto the said reservation of land, in as full and ample a manner
as I myself might or could do, were I personally present at the doing
thereof; hereby ratifying and confirming whatsoever my said attorney shall
do or cause to be done, in and about the premises aforesaid, in as full and
ample a manner as I coultl do were I personally present. In witness
whereof, I have hereunto set my hand and affixed my seal, this the fifth
oay of January, one thousand eight hundred and thirty-three.
WASHSHELTIBBEE, his+ mark. (sEAL.l
Attest : JOSHUA WILLIAMS.
L. M. LANHON.
N. B. Acknowledged by the party, and received for record, April 2,
1833.

ExHIBIT C.
MrssrssiPPI, Leake County, ss:
Personally appeared before me, Joseph Hodges, an acting justice of the
peace in and for said county, Pierce Durant, who, being sworn, says: That
some time in the year 1834 or 1835 he applied to V{illiam L. Trimble for
ad\•ice and assistance to get his land, claimed under the 14th article of the
Choctaw treaty of Dancing Rabbit creek, reserved from sale ; that said
·T rimble undertook to assist him in having a conditional reservation of said
land made for his benefit; that said Trimble accordingly prepared some
papers, ami sent deponent to Chocchuma with them, to present them to the
locating agent, Colonel Mesters, who informed him he would, on the presentation of said papers, reserve his land from sale; that, on his way to
Chocchuma, deponent and his father, Lewis Durant, who was with him,
met Colonel Greenwood Lafloore, who examined the papers, and told him
they would not answer the purpose of errabling him to get his land restor-.
ed; and that he then returned home, obtained the numbers of his land, and
STATE OF
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again started for Chocchuma, where he made application, and succeeded in
getting his land restored without again applying to said Trimble for assistanca.
Deponent further states, that he was informed, some time after, that said
Trimble had a bond, deed, or other title paper, executed by him to said
Trimble, conveying or agreeing to convey to said Trimble a part of his
land; but deponent states that he has no knowledge whatever of ever having sold or agreed to sell or convey to said Trimble any part of his land.
Deponent states that said Trimble never stated to him that he would charge
for his assistance in getting his land restored, and never, to the knowledge
of deponent, spoke to him about purchasing any part of his land ; and deponent believes that if said Trimble ever obtained his signature to any
bond, deed, or other title paper, by which he conveyed or agreed to convey to him any part of his land, he did it by presenting a paper which he
represented to deponent it was necessary for him to sign, in order to get his
land reserved from sale. Deponent states that he never received any money or other consideration from said Trimble for the pretended purchase of
part of his land, and that said Trimble never performed any services for
said deponent, except as hereinbefore stated, which proved to be of no use
to him.
PIERCE DURANT, his+ mark.
Subscribed and sworn to, this 19th day of September, 1843, before me.
JOSEPH HODGES,
Justice of the Peace.

Leake County, ss:
This day personally appeared before me, Joseph Hodges, an acting
justice of the peace in and for said county, George Durant, who, being
sworn, says: That he remembers when his father, Pierce Durant, heard
.that William L. Trimble had a conveyance or an agreement for a convey-ance of part of his land, and that he then heard his father declare that he
had no knowledge of ever having executed to said Trimble any instrument
of writing for that pnrpose, and had never agreed to do so. Deponent
states that he accompanied his fath~r on his second visit to Chocchuma,·his
grandfather, Lewis Durant, having accompanied him on his first trip,
which was unsuccessful, and that on his second visit his father succeeded
in getting his land reserved from sale. Deponent does not believe that his
father ever knowingly signed any paper by which he conveyed or agreed
to convey any part of his land to said Trimble; nor does he believe that he
ever received any money or other consideration from said Trimble for any
pretended purchase.
GEOR(;E DURANT.
STATE oF MISSISSIPPI,

Subscribed and sworn to, tnis 19th day of September, 1S43, before me.
JOSEPH HODGES,
Justice of the Peace.
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Kk.

WAsHINGTON CITY, October 3, 1843.
SIR: I perceive, from some letters on file in your department, that M. _
Claiborne, my colleague on the Choctaw commission, has preferred and
insinuated charges against me. My colleague has said what he knows o
be false, and has wilfully misrepresented my views and course as a commissioner. Out of his own mouth and by other evidence will I convict
him.
I am determined to place myself right before the department. I therefore respectfully request that you will furnish me with copies of his letters,..
and any evidence which he or any other person may have furnished in
support of any charge against me.
Very respectfully, your obedient servant,
RALPH GRAVES.
Hon. T. HAaTLEY CRAWFORD,
Commissioner of Indian .ll.lfairs.

Endm·sement.
OFFICE INDIAN A FAIRs, October 24, 1843.
Respectfully referred to the Secretary of War. The letters of Mr. Clai-borne are public, and on the files of this department. It is therefore right
and proper, in my opinion, that Mr. Graves should be furnished with copies
of them. If they had been of a private character, of course Mr. G. could
not properly ask for them. The opinion of the Secretary of War is respectfully requested. Mr. Graves has seen these letters in the office of Indian Affairs.
SAMUEL HUMES PORTER,
.llcting Commissioner.
WAR DEPARTMENT, October 24, 1843._
Let the copies be furnished of all olficialletters.
J. M. PORTER.

Kk 1.
WASHINGTON CITY, October 4, 1843.
SIR: I see on the records of your department a letter addressed to the·
Choctaw commissioners, bearing date the 13th of June last, enclosing a
copy of a report from yon to the Secretary of War @[ the 7th of March,
in relation to the cases tried before Commissioners Vroom and Murray;.
and in which letter, by direction of the President, you express regret and
pain at the differences, (in which there seems to be some feeling,) a.s you,
state, existing between two of the commissioners, &c.
I have seen the report above alluded to, filed, as I believe, with the secretary of the board, by my colleague, _Mr. Claiborne; but the letter I be-
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· lieve was suppressed, for I have never seen it, or a copy of it, until to-day,
on the records in yom department.
I wonld be much obliged to you if you will furnish me with a copy of
that Jetter.
Yours, respectfully,
RALPH GRAVES.
Hon. T. HARTLEY CRAWFORD.

Kk 2.
OFFICE INDIAN AFFAIRs, October 24, 1843 .
Sxa: I enclose, herewith, in compliance with your request of the 4th
instant, a copy of a communication from this office of 13th June last, addressed to the Choctaw commissioners, transmitting a copy of a report
made by this office to the Secretary of War on 7th arch last, relative to
the claims acted upon by Messrs. Murray and Vroom.
Very respectfnll y,
S. H. PORTER,

.9cting Commissioner.
RALPH GRAVEs, Esq ,

Now in Washington.

Kk 3.
OFFICE INDIAN AFFAIRs, October 27, 1843.
Sm : The accompanying copies of letters addressed to this department
by Hon. J. F. H. Claiborne, of the board of Choctaw commissioners, have
heen taken from the originals on files of this office, and are transmitted to
you in compliance with your request of 3d instant. They are as follows :
Copy of letter of 8th May, 1843.
Copy of letter of 13th May, 1843; and its enclosures.
Copy of letter of May, (date not stated,) and its enclosures.
Copy of letter of 22d June, 1843.
Copy of letter of 26th June, 1843, (enclosure not received in Indian Office.)
Very respectfully,
S. H. PORTER,

.9cting

Commissioner~

RALPH GRAVEs, Esq.,

Now in Washington City, .D. C.

Ll.
MxssxssiPPI, October 16, 1843.
SxR: Having learned that an attempt has probably been made to create
a prejudice in your department against Colonel Ralph Graves, one of the
commissioners appointed by the Government for the settlement of the In-
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dian claims under the treaty with the Choctaws, we take the liberty of
assuring you of the high estimation in which we ourselves and the public
generally of this State hold Colonel Graves's character for firm and unimpeachable integrity, and his acknowledged capacity for the discharge of
the duties of the office which he holds,
·with sentiments of high consideration, we are, very respectfully, your
·obedient serv~nts,
E. B. W. Kirksey,
James Poindexter,
A. B. Wooldridge,
A. W. Dubrey,
V. M. Murphy,
H. Dent,
William H. Smith,
R. H. Mosely,
E. H. Joiner,
.lames C. Rupert,
R. C. Thornton,
George H. Foote,
Henry Gray,
Reuben H. Grant,
J. M. Maxcey,
Samuel K. Mcllherny,
Charles W. Allen,
R. S. Farrar,
H. N. Spooner,
E. M. Ladle,
John Hardeman,
G. K. D. McLalland,
Jos. H. Frith,
John M. Smith,
John Davis,
Zebulon P. Davis,
Joseph Bell,
R. W. Bumfuss,
James Bryson,
J.D. Wellborn,
John Bross,
James Murray,
R. Ruff,
J. J. Beauchamp,
C. B. Hinson,
Morris Skinner,
John W. Bross,
J. S. Homles,
W. A. Schoolar,
John B. Roberts,
S. Badger,
Daniel P. Young,
Wiliiam Doozah,
W. F. Nabes,
Daniel A. Epepes,
Jonathan B. Badger,
John J. Shelton,
John S. Purdy,
John M. Grant,
R. B. Walker,
E. W. Ferris,
R. U. Bright,
Charles Boman,
W. J. Ferris,
William B. Smith,
Peter Milton,
R. S. Keenan.
George M. Mosely,
Ron. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.ifairs.

Mm.
OFFICE OF CHOCTAw COMMISSIONERS,

Hillsborough, Scott Co., Mississippi, Nove'f(l-ber 5, 1843.
SIR: I have arrived here, prepared to meet my colleagues and resume

the duties of the commission on the 6th instant, according to appointment.
Great excitement exists in this State, from a report in circulation that
certain agents of the Choctaws have proceeded to Washington, with the
view of obtaining by misrepresentations a decision of certain questions
affecting their contracts, thus anticipating and forestalling the action of
the board.
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Prior to the adjournment of the board at Yazoo Village, we had reason to believe from the report of our agent, Mr. Ward, that illegal and
fraudulent contracts had been made with the Indians, affecting the cases
to be examined as well as those that we had examined and passed;
and on the 23d of August, in a. communication to you, we suggested "the
expediency of deferring final action and the issuing of scrip upon any of
the cases transmitted by the board heretofore, and upon those which it is
now about to transmit," until we could further investigate the mattet.
The board adjourned on the 26th of August; and, from the disclosures
that have since been made, I have no doubt that a large majority of the
cases tried at Hopahka and elsewhere are fraudulent; that ni11e-tenths
of these Indians made contracts with William M. Gwin and others within the five years; that new contracts upon the same basis and principle, and
equally as oppressive upon the Indian, have subsequently been made by
,one John B. Forester, (who pretends that they have been made since the five
year~,) but that Gwin and others, the makers of the original contracts, are
·Claiming nnder him, and expect to divide the profits; that the whole
is a scheme to evade the•law and defraud the Government.
I would also suggest that all the Indians examined swore positively
:that they had never assigned or transferred, or agreed to assign or transfer,
the whole or any part of their rights ; that evidence will be forthcoming
to show that they have made such assignments with two or three different sets of speculators; and that this must affect materially their testimony on all other points, and especially on the material point of application for registration. where their testimony is 'in direct conflict with the
testimony of Colonel William Ward, late Choctaw agent, taken ·before a
committee of the Legislatur<:: of this State in 1836.
I believe, sir, that the board has been deceived in numerous cases by
drilled witnesses, and that our proposed investigation will disclose the most
monstrous frauds. I make these statements in my official capacity, and
request you to communicate them to the President and the Secretary of
War. I doubt not the Legislature of Mississippi, upon the disclosures that
are to be made, will apply to Congress for the repeal of the law of 1842,
or a materia\ modification of it.
The Indians may aU be emigrated withot1t paying out a dollar of scrip;
.and, when emigrated, tl}e few claims that will be found to be just, and so
reported by the board, can be paid off in money, under the supervision of
the Choctaw agent west; and this, or some such modification in the law,
should be made.
I have the honor to be, with high respect, your obedient servant,
JOHN F. H. CLAIBORNE,
Commissioner, ~·c.

Ron. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.ffairs.
P. S. Not one dollar of the scrip, if paid out here, or to any but some
authorized agent of Government, such as Colonel Armstrong, will ever
reach the Indian.

Endorsement.
NovEMBER 17, 1843.-Respectfully referred to the· Secretary of War:
T. HARTLEY CRAWFORD.
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Nn.

DALEVILLE, LAUDERDALE Co., MxssxssiPPI,
November 17, 1843.
DEAR SIR: I have occasionally attended the sessions of the Choctaw
commissioners; and, from what I have seen and learned there and elsewhere, I am satisfied a most stupendous fraud is attempted to be practised on the Government, by persons claiming under the 14th article of
Dancing Rabbit treaty; and if their schemes (the claimants') are consummated, I have no doubt the Government will lose millions. These plans
can only be defeated by ferreting out testimony (from the early settlers of
this country, who have mixed with the Choctaws) of snch character as
will enable the United States to counteract these frauds, by placing such
testimony before the commissioners at as early a date as possible.
I have lived among the Choctaws about twenty years, speak their language well enough to do ordinary business with them, and have it in my
power to collect such testimony as would, in my opinion, save the Government from half a million to one million and a half of dollars. My acquaintance with most or all those persons who had much intercourse with
the Indians (Choctaws) in 1831, ant.! up to 1837, and even to this date,
would give me an advantage over any person (white person) in this
country in ferreting out and placing testimony on behalf of the United
States before the board of commissioners; and I propose, if the Government will pay me for my time and expenses, that I will be the means
of saving it thousands, if not millions. I know some things, of my own
knowledge, which I will make known to the board in time to save the
Government something.
You can think of this subject; and, if you choose, can have me appointed an agent to collect and place before the board testimony of the character I have mentioned. If appointed, I would have much travelling to
do-perhaps have to visit the Choctaws in the west; and it would be
expensive; I would expect a salary sufficient to pay for my services and
remunerate me for my expenses.
1 refer you to Hon. Jacob Thompson and Ron. W. W. Payne, to inquire
concerning me.
I wrote to Hon. R. J. Walker, on this subject, last week.
Very respectfully,
J. B. HANCOCK.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.lfairs, Washington, D. C.
Endorsement.
DECEMBER 22, 1843.-Respectfully referred to the Secretary of Wnr.
.
T. HARTLEY CRAWFORD.
Oo.
OFFICE CuocTAw CoMMISSIONERs,
Hillsborough, Scott Co., Mississippi, November 1, 1843.
Sm: It is currently reported here that certain interested persons are endeavoring to induce the department to believe that the Hopahka cases do
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not fall within the provisions of the 9th section of the act of 1842, as all
the contracts have been made subsequent to the expiration of the five
years; and, upon this showing, that they are asking for the scrip.
It is my duty, as an officer of the Government appointed to investigate
thesfl claims, to notify you that this representation, if any such has been
made, is false. All those Indians contracted, within the five years ensuing
the ratification of the last treaty, with William M. Gwin, Charles Fisher
& Co., who represented themselves as the agents of General Jack~on, as I
am credibly informed. ~~ is true, in order to evade the aforesaid 9th section, new instruments have been executed by those Indians, to John B.
Forester and others, to Hugh McDonald, and Jesse Clements, but the original contracts are still in existence; G win, Fisher, & Co., are claiming
under them; and Forester is pledged to enforce those old contracts in the
division of the spoils. This .understanding has been had with Forester.
He has made the same agreement with Colonel Alexander Young, one
of the original partners, as Young informed me this day. Judge Wright
and others, who have not had, as yet, the same understanding with Forester, are threatening to get out an injunction to stay the payment of the
sc~ip, if it shall have been paid out on these Hopahka cases.
These are facts, sir, suscepHble of proof in a court of justice. They are
facts I propose to show in our forthcoming investigation. Forester boasts
that he has already secured 30,000 acres of the laud patented to the Indians; aud if the department authorizes the payment of scrip, the Indians
are so drilled, so deceived, and so frightened, they will immediately endorse
the whole of it over to Forester, a heavy portion of which is to be paid
out to Gwin & Co., under the old contracts.
I urge it upon the department to recommend a revision of the law as to
laud and scrip. T!Je contracts made with the Indians are all fraudulent.
No court o{ equity will enforce them. Land is of little use to the In.dian.
It is not convertible into cash, and it fixes him to the soil, when the policy
is to emigrate him. He caunot cultivate it. The moment he receives his
patent, some cormorant speculator claims one-half of it under these fraudulent contracts, and the residue is soon lost by improvidence or sold for
taxes. If you issue scrip, payable to him, and assignable by him, you still
leave him in the power of the speculator. He will endorse it over the instant it is paid into his hands, and thus be robbed of one-half or the whole
of his indemnity. Why not have the law so altered as to fund the amount
due to those Indians whose claims shall be allowed bv the board and sanctioned by the department, paying them only the interest after they shall
have been emigrated, nothing while they remain? This would induce
them all to emigrate; indeed, many are anxious now to go. They have
been frightened into it with threats of prosecution for biRamy, sabbathbreaking, exercising criminal jurisdiction, &c.: contrary to our statute of
1829-threats made by Forester, who opposed their emigration until your
instructions to Mr. McRae (prohibiting payment of scrip until they emigrated) came out. These Indians are all improvident, habitually intemperate, and incapable of managing their affairs. The m,ode I suggest you
know how to consider or appreciate; but I assure you, under the present
plan, those unfortunate beings will be stripped without remorse, and without a shadow of justice.
A most stupendous fraud is on foot-I affirm it on my personal and official
responsibility-! am capable of demotlstrating it. If the scrip is authorized to

[ 168

J

142

be paid, previous to the contemplated investigation of the board, an investigation prompted by yourself, when you enclosed the charges made by
General Grant, these speculators, fattened upon the spoils of the ignorant
and impoverished Indian, will have achieved all they desire, and our future proceedings will be a farce. We have appointed an agent to collect
testimony; testimony has been collected; numero11s witnesses have been
summoned; the public has been notified of our proposed investigation, and
I must most respectfully protest against the covert attempt of men (who
contrived to have their cases passed by perjured witnesses, and to deceive
the board) to procure the payment of the scrip upon a false statement of
facts at the department. If these be frauds, /m·e they were perpetrated;
here are the parties; here the witnesses; he're a tribunal appointed to detect them.
I know, sir, yonr anxiO!lS desire to protect the interests of the Government, and at the same time do justice to the unfortnnate Indian; and this
must be my excuse for writing to you again. I admit that I have been
deceived. The Hopahka cases should never have been sent on. \Vhen I
discovered my error, I advised the department to suspend them all. I took
this step, and have, since the adjournment of the board, continued my investigations in the {ace of a bitter opposition, in defiance of powerful men,
at the risk of reputation, it may be at the hazard of life. But I am discharging a solemn duty, and atoning for an official error. My deliberate
opinion is, that not one dollar of scrip should be now issued or paid out.
My colleagues have probably been detained by inclement weather, or
this letter should be presented to them.
I have the honor to be, with profound respect, your most obedient servant,
Hon.

JOHN F. H. CLAIBORNE.
T. HARTLEY CRAWFORD,
Commissioner of Indian Affairs.
Endorsement by the Commissioner of Indian Affairs.

DEcEMBER 1,

lf\43.-Respectfully referred to the Secretary of War.

T. HARTLEY CRAWFORD.

Pp.
HILLSBOROUGH, November 14, 1843.
SIR: On. the Sth of May last I informed you, that with the view of carrying out your views and the policy of my State, in emigrating the Indians,
I had set about acquiring a personal influence over the leading men, and
had caused myself to be adopted as the son of Captain Cobb, the most influential man in the nation. I explained to you that it was necessary to
do ·SO in order to counteract successfully the selfish views of agents, who
have always promised that they should not be emigrated, and who, even
in their contracts made as far back as 1837, bound themselves to locate
these Indians all in q, bo1y, promising Cobb that he should resume his
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former pow.ers and jurisdictwn. My influence over the Indians became
very great, and but for me they would never have attended the council at
Yazoo Village. For the aid I rendered towards the emigration of the Indians I refi r to the correspondence of J. J. McRae, emigrating agent,
with you, from Hophaka, Vicksburg, and Yazoo Village.
It was my intention at the Yazoo Village, at the council aforesaid, to
have exhorted the Indians to immediate emigration. But I discovered
there that there was a project on foot to make them endorse over th~ir
scrip prior to emigration, or to sign an instrument to deliver one-half of it
when they went west,and to pay any charges certain speculators might have
against them out of the other half, and also to reap a profit from the Government out of the emigration itself ; and I refused to talk to the Indians,
and avowed my intention to warn them not to endorse over a dollar of
their scrip to auy one; that Congress intended it for them, and not for the
white man.
V\-Then Gwin and Forester learned this, they ran off their Indians to Hopahka, told them I would not do their business for them, and endeavored
to persmatle Coob that I had sought to defraud him. The board adjourned about this time, and it was previously understood tl1at I would go by
Cobb's on my .route home. The night I was expected 'a t Cobb's, as you
will see by Cobb's statement, two white men, Gordon and Parker, the
former a partner and ngent of Gwin's in a small way, and the latter a
tool of Forester's, and who were disappointed in not getting scrip, went to
Co~Jb's armed, with the view of taking my life. I fortunately changed my
route. Gwin stated at the Yazoo council, to Colouel Alexander Young,
and others interested, "that they would get their scrip in three ·honrs but
for Colonel Claiborne." Yes, sir, I preveuted this most in famous design.
I incurred all the responsibility, and for this have been traduced, and even
my life threatened.
Several months ago Colonel Cobb applied to me to secure four small negroes and some other property to his children, and insisted on my being his
trustee, as he was the old friend of my father. He insisted on this, and I
became his trustee, the deed being of record, and Forester (an attorney at
law and his counsel) and the United States interpreters being witnesses.
Even this matter these cormorant speculators have seized upon. You
will perceive that these men resorted to the mest infamou:! steps to intimidate this honest but ignorant man, and to induce him to force his people to
endorse over their scrip, or to sign papers binding themselves to do so after they went west-have even threatened him with the penitentiary. You
have no idea, sir, of the gross corruption that is at work. I am resolved
to expose it, if I have to lay all the facts before Congress, and attend there
in person. Unless the law is changed, and the indemnity allowed to the
Indian funded, he will be stripped of every thing. If this be done, the
agents of Government can emigrate them without difficulty.
I am prepared, with documentary proof, to show all I have communicated to you. If any scrip has been issued upon the cases tried by this
board, I entreat you, sir, in the name of justice and of humanity, to order
your agent here to suspend it. · Those cases have been decided on perjured testimony. I have· communicated these views to several members of
Congress; for, at the hazard of my life, this fraud shall not be consummated. I intend 'to furnish my documents to the members from this
· 'State. I believe, sir, it would greatly comport with the public interests to.
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direct me to attend in person at the department, and on the Commissioner of
Indian Affairs.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE,
United States Commissioner.

P. S. Since 27th August, when the board adjourned, I have received no
communication from the department. My colleagues are still detained on
the way, I presume by low water.

Answers of Samuel Cobb to interrogatories propounded to him, 12th September, 1843, by John Johnston, through Elias, an interpreter .

.llnswers to interrogatories.
1st. I did inform Colonel Claiborne that I had allotted to my first wife,
and children by .her, a fair portion of my property, and desired him to secure the residue to the children of my present wife.
2d. I frequently requested him to have the residue of my property secured to the children of my second wife, and to become the trustee, as I
had confidence in him, as he had always given me good advice.
3d. I did give him a list of the property I wished secured to those children at my bouse, and went to Colonel Forester's with my wife, iat Colonel Claiborne's request, who told me that he would get Colonel Forester's
aid in drawing up the paper.
. 4th. Colonel Forester was present when Colonel Claiborue made the
paper: it was read over and interpreted by John Ellis. Colonel Forester
said it was all right. I then signed it, and Colonel Forester also signed it.
5th. Colonel Forester was my lawyer and adviser at that time.
6th. Colonel Claiborne never did abuse Colonel Forester to me at any
time, or try in any way to prejudice me against him.
7th. Colonel Claiborne did frequently tell me that it would have been
better if none of my people had ever signed a paper; that it was the gift
of the bad, ucrt of the go~ spirit; that he had nothing to do with what me
and my people had done, but advised me to make no more papers, and to
keep in my own hands whatever the Government might give me.
8th. Colonel Claiborne did often tell me he had no interest in my claims;
that he wanted noue; that his office would prevent his having any; and
that he advised me as a friend of my people and as an officer of the Government.
9th. Colonel Claiborne did frequently tell me that my people one day
had to leave; that they were making nothing in Leake, and that if I staid
in that country I had better settle down on the bay than stay where I was,
and where the white mer were so thick.
lOth. Colonel Forester did often promise me and my people that he
would buy a large tract of land in Leake, or some other county, and that
me and my people should stay in the county, and that I should be principal
-chief.
' 11th. Doctor Gwin, when he came to my house, some years ago, to make
contracts, said that General Jackson had sent him as agent, and that we
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should not emigrate west; that he would give us one-half of all the lands
we were entitled to.
12th. I sent \\'e-shock-she-ho-ma privately from Colonel Forester's cotm~
cil, on Pearl river, to Colonel Claiborne, at Yazoo Old Town, and when he
returned he told me that Colonel Claiborne said myself ami headmen must
all come up to the big councif at Yazoo, to hear McRae talk; and if I could
not come, that he and McRae would meet us all at another place, and talk
to us.
13th. When we got to Yazoo Old Town, Colonel Claiborne told me and
my warriors to go and hear McRae talk; that he was my friend, and the
son of my great father; that we must listen well to what he said, and then
shake him by the hand; which we did.
14th. Colonel Forester had a long talk written for me to deliver to McRae, (when he first came to Hopahka,) refusing to listen to the talk of the
Government, and telling how badly we had been treated ; that talk was
read over to me, and would have been made but for Colouel Claiborne.
He told me to get my headmen together that night at my house; we met,
and Colonel Claiborne met and gave us a long talk, through John Ellis, in
which he told us not to oppose the wishes of the Govern
t or our great
father; after which, I refused to give the talk Colonel For.ester had prepared, aml delivered the talk Colonel Claiborne advised me to give.
15th. I asked Colonel Claiborne, the last time I saw him, to loan me
twenty-five dollars to buy provisions; he told me he had loaned two hundred dollars to Colonel Forester, and had no more. He sent a11 order by
Colonel Forester for twenty-five· dollars. I got the order, and Colonel Forrester paid me the amount.
16th. Colonel Claiborne always told me that he never would accept of
any land, money, or scrip, from an Indian.
17th. I desired Colonel Claiborne, when he was drawing my deed, that
I wanted him to secure part of nq land in the same way. He stated that
he could not do so, because he was a commissioner, and could have nothing
to do with Indian lands, but that Colonel Forester could do it for me if I
wished it.
·
These are the answers given by Colonel Samuel Qobb to the interrogatories,
herewith filed, propounded by the undersigned, 1hrough Elias, an Indian
interpreter, familiar with both English and Chaeta w. Cobb stated, moreover, that he went to Yazoo to hear McRae expressly at Claiborne's re- •
quest ; that, after shaking hands with McRae and Claiborue, he returned
to his camp, intending to return next morning to see Claiborne, in whom he
bad much confidence; but the next morning Forester would not allow
him to return, saying" that Claiborne would not act; that Claiborne would
not do their business," and hurried and rushed them horne.
In a day or two after he got home, Cobb said that one Bill Gordon and
one Parker came to his house, and inquired for Claiborne, and wished to
stay all night. He declined to let them stay. They said they wanted to
kill Claiborne, and had come there to kill him, expecting he would be
there. They then went off and fired off their guns, alarming him and his
family, telling one of them that she would have to be taken to jail if she
refused to make a certain statement. "Shortly afterwards," said Cobb,
"these same two men came back to my house. Gordon said he was a
justice of the peace, and was bound to see the law enforced; he told me r
10
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was charged with stealing a yearling, with bigamy, with working on Sunday, and with lending a gun to kill an Indian on a charge of witchcraft;.
that they would send me to the penitentiary unless I would agree to go.
west; and if I would, he would st:spend the warrant against me for twelve
months, which would give me time to get away. I then," says Cobb~
"applied to my counsel, Colonel Forester, for relief against their threats;
but he said that it was the law, and there was no relief, and he could do
nothing. ' Thus alarmed for liberty and property, I consented to hold a
council, and stated to the people my situation ; and we all agreed to go, if
they would pay the scrip or money into our hands, and settle our land
claims. My agent (Forester) never told me the nature of the scrip. I
know nothing of our rights. They never told me the danger of signing
away our scrip. I am harassed with these men. I am tired of them. My
heart hurts me. I want to get away from them. I have a great deal more
to say to you, but you have not time to hear me. Tell my son (Colonel
Claiborne) I love him; that I have been mightily scared, but that I shall
go to see him. Forester wants me to sign another paper about my property."
JOHN JOHNSTON, SR.
ELIAS, Interpreter, his
mark.

+

Personally appeared before me, the undersigned, a justice of the peace
in and for the county of Scott, and State of Mississippi, John Johnston,
sr.; and Elias, a Choctaw, and made oath that they, of their own free will,.
visited Samuel Cobb, in Leake county, on the 12th instant, and putto him
the seventeen interrogatories hereunto attached, the said Johnston being
familiar with the Choctaw lauguage, and the said Elias speaking it perfectly, and being also familiar with the English tongue; and that the said
Cobb gave substantially and in effect, as they verily believe, the foregoing
answers to the interrogatories, one after the other, and then made substantiallv, but in stronger terms, the above statement. And, fnrther, that he·
seemed greatly distressed.
.
JOHK JOHNSTON, SR.
ELIAS, Interp1·eter, his
mark.

+

Sworn to aud subscribed before me, this 13th Septemher, 1843.
ABNER LOCK, J. P.
A true copy from the original.
P. BAYLY, Secretary.

Endorsements.
Respectfully referred to the Secretary of \Var, November 28, 1843.
T. HARTLEY CHA WFORD.
Let the agent be ordered to issue no scrip until specially ordered so to dofrom the department.
J. l\1. PORTER.
\VAR DEPARTMENT, !v~ovember 30, 1843.
Above order communicated to J. J. McRae, Esq., on lst December,.
1843; addressed to him at Vicksburg, duplicate to Hillsborough, and
triplicate to Paulding, Mississippi.
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Qq.
HILLSBOROUGH, MISSISSIPPI,

November 23, i843.
SIR: You will no doubt be officially informed, by the two other com-

missioners, of the course they have deemed it advisable to adopt on the
representations made by an attorney for the speculators.
I will either proceed to Washington or send on my defence from Natchez,
until which I beg you, in justice to me and to the country, to suspend any
opinion.
1 have the honor to be, most respectfully, your obedient servant,
J. F. H. CLAIBORNE.
The SEcRETARY oF \VAR.

Rr.
LoUISVILLE, MisSISSIPPI, November 28, 1843.
Sm: Ve have the honor to· enclose you the followin fnoceedings which
took place before the board of commissioners on the 20th instant, for your
advisement, consisting of a protest against the sitting of our colleague,
John F. H. Claiborne, Esq., filed by S. S. Prentiss, Esq., attorney in behalf of a portion of the Chaeta ws, upon the ground that he had prejudged
the cases, and the proof in support thereof; also, a protest of said member
against the protest, &c.
Having no power ourselves, and consequently no wish to express any
opinion as to the matters of the protest, and Mr. Claiborne declining to
retire from his seat until the action of the proper department conld be had
thereon, we were compelled to adjourn, and refer the whole subject matter
to vour department.
We propose to meet again on the 4th Monday in December, as we presume we can hear from you by that time.
We sincerely regret that Mr. Claiborne would not witndraw from the
board, as we understood at one time he had done, until the charges agai~tst
him could be examined into and acted upon by the proper department at
Washington.
Had he withdrawn, as we think he ought to have done, his colleagues,
who stand unimpeached, could have proceeded with the business of the
commission without any delay, and without any inconvenience to the
witnesses then in attendance, or to the claimants, many of whom were in
waiting, for the examination and trial of their ,_cases. Mr. Claiborne
could have had an opportunity of cross-examining the witnesses, by appearing as prosecutor in behalf of the Government, or of giving his own
deposition.
We enclose, also, a copy of a certificate of a number of gentlemen as to
the correctness of the statement contained in the letter of the board to
Commissioner Claiborne, of the 22d instant, voluntarily tendered to us.
If yon desire tl1at the two unimpeached members of the board should
proceed with the business of the commission, until final action cau be had
upon the protest, we can be actively engaged upon a few days' notice.
1~.ddress us at this place, as Yre propose to meet hereafter at this place,

[ 168 ]

148

and to remain unti l the testimony and evidence in behalf of all the claimants shall be obtained.
We have the honor to be, very respectfully, your obedient servants,
RALPH GRAVES.
WILLIAIYI TYLER.
Hon. T. HARTLEY CRAWFORD.

HILLSBOROUGH, ScoTT CouNTY, IvhssrssrPPI,
November 20, 1843.
The board of Choctaw commissioners, having adjourned at the Yazoo
Old Village on the 25th of August last, to meet at this place on the 6th day
of November instant, did not convene until to-day; when
There were present :
Commission,ers Claiborne, Graves, and Tyler.
Thomas J. Word, Esq., agent in behalf of the United States, submitted
the within report and exhibit to the board, accompanied with sundry documents; which w
ordered to be filed.
The following preamble and resolution were submitted by Commissioner
Claiborne, upon which the board took no action for the present:
Whereas the controversy about to be opened before the board in relation
to the Choctaw claims, their validity or illegality, and the frauds alleged
to have been practised under them, is one of very serious consequence and
great magnitude to the United States and the people and State of Mississippi, and the defence will call for great skill, diligence, and care, as well
as for full and exact information on the part of those appointed to protect
the rights and interests of the United States, and will require the exaction
of the strictest proof at every s~ep in the deduction of the claimants' title,
whose ground must be examined inch by inch, and every document offered
subjected to the severest test of the technical rules of evidence: And whereas
the ablest counsel have been engaged on the other side, and this board '
being of opinion that, when claims to the amount of millions are pending,
many of which are of doubtful and suspicious character, the interests of
the United States should be better protected: Therefore,
Resolved, That General HenryS. Foote, of Jackson, and Colonel .John
Irvin, of Greensborough, Alabama, be requested to appear, with the Hon.
Thomas J. Worm, as awmts and counsel for and in behalf of the United.
States, dming the pending investigation; and this board will recommend
the \Var Departmel)t to provide a suitable compensation for their services,
either ont of the contingent fund or by special appropriation of Congress.
The Hon. S. S. Prentiss addressed the board ; and, on motion, submitted the following protest and documents; which were ordered to be entered upon the journal :
NoVEMBER .20, 1843.
S. S. Pn~ntiss, on behalf of a portion of the Choctaw Indians, whose
cases he represents as attorney, including some of those tried before the
former board of commissioners, and most of those tried at Hopahka, and
adjudicated and reported by the board to the department, shows: That
since such report, and the suspension of final action thereon by the department, upon the recommendation of two members of the board, John
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F. H. Claiborne sent to the editor of the " Sentinel," a newspaper publish_ed at "Vicksburg," the communication herewith filed, and marked A,
wh1ch_was published as editorial by virtue of a letter, a copy of which_ is
h_erewtth ~led, marked B; and the said Claiborne, one of the said commts:swners, bemg charged in open court as being the author of said article; and
the co~respondence marked C) between the said editor of said "Sentinel"
and satd Prentiss b ng read in proof of said charge ; and the said Claiborne thereupon having acknowledged himself the author of said letter,
marke~ B, which is in his own handwriting; and, also, that he bad copied
the arttcle marked A, and sent it to the editor as his own; and that he now
assumed it, and asserted the facts and charges stated therein to be true:
~h~ said Pr~ntiss, as attorney as aforesaid, objected to the said Claiborne's
stttmg or actmg as a commissioner or judge in the matter of the charge of
fraud against the claims already decided and reported, as aforesaid, on the
groun~ that he had already prejudged the question, and also on the grou~d
t~at s~td Claiborne had, by said publication and letter, acted corruptly, m
vwlatwn of his duty and oath of office, and is therefore incapable and unfit
to act in the premises; and he prays that this his protest, and the documents therein referred to, and the acknowledgments of the said Claiborne,
may be entered upon the record of the court.
S. S. PRENTISS, .llttorney, ~·c.

ExHIBIT

A.

THE CHOCTAW CLAIMS.

Rumors are rife in relation to these claims, and the long-existing im'pressions that they are grossly fraudulent are strengthening everyday. We
have taken some pains to collect the facts. It seems that, while sitting at
Hopahka,,the board gave judgment in favor of a nnmber of claims, and sent
them on to Washington; none bnt Indian testimony was offered. After the
board went to Yazoo, heavy charges of fraud were brought against the
claim, by General Reuben H. Grant, a prominent citizen of Noxubee county, and on these charges Colonel Claiborne insisted on advising the department to suspend all the claims that had been sent on. An official letter to
that effect was sent on. Subpcenas were issued for witnesses, and the third
Mouday in November set apart to commence the investigation. The board
then adjoLirned. No sooner had this been done, than a grand council of
the speculators was convened at Hopahka, and the following plans, it is said,
adopted: The Indians were to be emigrated under the charge of John B.
Forester, (the United States paying twenty dollars per head,) who was to
accompany them, and then receive the whole of their scrip, one-half of
which he was to retain, and the other half to lay ont for the Indians, in
goods, cattle, &c. To accomplish this plan, a crowd of speculators repaired
to Washington, some going openly, others pretending that they were going
to St. Louis only. Their object was to obtain from the War Department
a confirmation of their suspended claims, thu:s forestalling the ::tction of the
board, and stifling the proposed investigation. They have been laboring for this ~cheme for weeks, and it is whispered have received aid from
a quarter from which such aid cannot come without gross corruption. But,
of this, more in a future number. We trust the Government has frowned
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down this most monstrous proceeding. Influential men, members of Congress and others, have been engaged, at enormous fees, to effect this nefarious design of transferring these questions of fraud from the tribunal established by Congress to the department at ·washington, where facts have
been represented by interested persons only, and witnesses cannot have
a hearing. Powerful agencies have been at work. Let the boQks of the
Hopahka post office be compared with corresponding dates at ·washington
city office for the month of September, and it will be seen how many free
letters have passed, and how many persons having the franking privilege
have been engaged at Washington. We trust the department has not
been deceived. A fraud of the grossest kind has been suspected; it has
been positively charged at the department. The department notified the
board of the charges. The board deemed it of sufficient importance to appoint an agent, at a :salary equal to their own, to collect evidence. He has
been for months engaged in so doing. Innumerable subprenas have been
issued; and the board refused to pass any more claims, and requested the
department to suspend them all, and issue no scrip upon them, until the
proofs concealed be obtained ; and, after all this, these speculators covertly
go to Washington and employ members of Congress, and seek to induce
the department to overrule the objections of the hoard and to pass claims
to an enormons amount. This is really monstrous. The Hopahka claims,
alone, thus sought to be passed, over the recommendations of the board,
and in the teeth of the solemn protest · of Colonel Claiborne, amount to
some three hundred and fifty thousand acres, as we lelfrn. Surely, such a
decision cannot be had in Washington; if it has been, the office of commissioner cannot be held with honor. If such a judgment has been had,
without the concurrence of the commissioners, they degrade themselves by
holding office. If they, or any of them, have been instrumental in procuring such ::t decision, without the official sanction of his colleagues, he deserves eternal infamy. We cannot believe the department could be so
deceived. 1t surely will not stifle the investigation itself recommended.
It will hardly cut off General Grant from a hearing, and thus facilitate the
most stupendous fraud upon the Government and robbery of the Indian
that has ever been devised. It will take three millions of acres to satisfy
these claims. There is not so much unsold land left in the country ceded
by the Choctaws. The deficit is to be made up with scrip, payable to the
Indian, and receivable at the land offices as gold and silver. Now, will it
be credited, that these speculators have, by fraud and deception, obtained
from the Indians absolute deeds of conveyance for the whole of their lands,
and powers of attorney to receive their scrip, having given their bonds to
pay over one-half of it to the Indian when the claim is closed ! Incredible as this may seem, it is nevertheless so. And all this for what? Simply
for undertaking to attend to the claim before the commissioners-an attention altogether superfluous, and which the commissioners are sent to attend
to themselves-an attention, if necessary at all, certainly not worthy the
enormous fee exacted of the poor Indian-one-half their lands or scrip absolutely, and the control and management of the other ! Such contracts
are, in their very essence, fraudulent. No court of equity would enforce
them. The man who buys these lands from the speculator can never eave
a valid title. They will all be eventually ripped up, as frauds upon the
Indian, ignorant of his rights; and the parties concerned will stink in the
nostrils of the country. Report says that every acre of land yet patented
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to these Hopahka Indians is held by one Forester, who has not paid a
dollar. It is said he held 30,000 acres. Not a sale he has made under
such contracts can stand, and every man who has purchased under him
should withhold payment. This man made contracts. Contracts were
made with the Hopahka Indians, by inducing them to believe that General
.Jackson desired it-General Jackson, who always denounced the whole
claim as a fraud!
the agencies at work at Washington succeed, Forester
will realize half a million at once, out of nothing. His claims passed the
'board by perjured testimony. The board suspended them, on suspicion
;of fraud; and if they pass now, it will be by corruption. He stood by and
heard his witnesses perjure themselves, by swearing they had made no
contracts, when he knew they had made contracts with himself, and with
Gwin and Fisher, and Judge Wright, and others: before him. And Gwin
and Fisher are now claiming their part of the land and scrip under their
contracts, and their partners and coadjutors charge them with an attempt to defraud them out of their portion of the profits! And this is
the vile scheme-this the pe1jured testimony on which their claims are
sought to be passed, secretly, at T¥ashington, by bribed and purchased
,influences, when there is a commission specially established for the purpose; when that commission has appointed an agent, collected evidence,
summoned witnesses, and taken all the initiatory steps for a thorough examination. 'Ve have too much faith in the Government to credit the
rumors that these speculators have succeeded. The covert nature of
their movements should have damned them, if nothing else. Even at
home, here, they have sought to bring politics to bear in favor of this
·fraud, by causing representations to be made, in certain quarters, that
opposition to these claims would injure the Democratic party. Yes, a
·whig speculator, it can be established, tried this effort in several quarters-tried it on candidates for the Legislature ; and when it failed, used
every exertion to defeat them. More of this hereafter. Good God ! that
parties and politics should be thus degraded! ·we are determined to unmask this thing, come what may, suffer who may. We have noticed events
and collected items. vVe have a friend at Washington watching the speculators, and shall have one at Hillsborough eyeing the commissioners and
United States agents and officers. \Ve rely much on Colonel Claiborne.
The obvious effort to intimidate him has moved him to do his duty. vVe are
glad to hear of his determined bearing and noble defiance of his traducers.
The contemptible reports set afloat, the low, mean, pitiful depths to which
.some of these men (bnt recently his eulogists) have descended to ruin
him, because he suspended their claims, have excited the vigilance and sympathy of his friends throughout the State. We hear such feelings every day
expressed. We speak advisedly when we say he will be sustained to the
utmost by as many and as ardeut friends as ever man had. We say to him,
your position is the very one that a bold, resolute, and ambitious man would
wish to occupy; you stand alone. By your single act you have postponed
the issuing of half a million of scrip upon fraudulent claims, with which it
was intended to sweep all the rich bayou lands of Louisiana at the late
,sales. You may defeat the payment of this scrip altogether. For this yoll
have been assailed by a host of speculators, and their strikers and bullies
will use every advantage against you. Men who have millions at stake
always have mercenaries, and will hesitate at no means to destroy you. It
•is believed you are the only obstacle to their consummation of this tre-
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mendous fraud. You have baffled them heretofore by your aclmowledged resources and energies; unequal as is the struggle of one against a host,
you may defeat them. Be the result what it may, your position is a proud
one. The community all see that a league, banded for plunder, are strik
ing at one man. Be firm. If yon shrink, you fall with dishonor ; if you
sustain your ground, as we believe you will, you covilr yourself with
honor. We look to the issue with great interest.
our friends will stake
their lives upon your firmness. If you explode tlu three million speculation, now sought to be carried by a combination of powerful men, you
will have performed the highest duty a citizen can render his country. If
you resist the artillery of systematized slander, directed by a man who
stood by and heard two hundred Indian claimants, whose adviser he is, perjure thcmsel ves; if you persevere in defiance of threats against your personal
safety, as we know you will, you will have achieved a pre-eminence
worthy o'f all honor. The scrip, we learn, is in the hands of J. J. McRae,.
Esq., who has the reputation of being firm and honest. Mr. McRae knows
the nature of these claims ; he knows it to be a fraud; he knows the Indians are to be swindled out of their rights; he has been frequently heard
so to express himself, with becoming and virtuous indignation. Vve cau•
tion him not to be wheedled by designing men, whose frauds he is conscious of. We exhort you not to suffer the poor Indian to endorse over his
scrip to white men, and thus be literally stripped. Great responsibility
rests on you, and you will be held responsible. You may preserve the
Government and the Indian from fraud. We helieve and hope you will
do so, despite of the influences brought to operate on you. \Ve shall watch
every man connected with this business, and if there be the slightest compromise with fraud, the least traffickiRg with justice, it shall be exposed before high Heaven. It was the design of Dr. Hagan to have unmasked this
fraud. No man shall escapeJ from the commissioners down to the interpreter, who is a sworn officer, on whom much depends, and who should beabove suspicion. We look to the commissioners to do their duty, in disregard of speculators, and lawyers employed by them. Mr. Tyler is the
brother of the President ; he should look well around him. Every man in
this country entertains suspicions oa this subject; no party ventures to,
saddle itself with such a burden; it is a stupendous scheme, in the hands
of a few men, to realize millions, which belong either to the Government
or the Indians.

ExHIBIT B.
[Private.]
HILLSBOROUGH, November 7, 1843.
My DEAR SIR : According to promise, I send you an article ; it is written
in the strong terms necessary to be employed on such such subjeGts; for
the facts stated I can vouch. From my position, I cannot well appear as
the >author; but if Mr. Forester calls, inform him that I will shoulder the
responsibility, and hold myself responsible to him. I fear you will think
me egotistical. My only excuse is the necessity for speaking of myself, and
the necessity of letting the world see my position. I wish you W?uld publish this in the daily and weekly, and send (at my expense) a dally markedfor copy, to the "Free Trader," "Signa 1," "Mississippian,"" Southern
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Journal," "Clarion," "Guard," " Columbus Democrat," and "Oxford
Observer;" also, please send me 72 numbers, for all which I will pay you
on my arrival.
It is rumored that Mr. Commissioner Graves is with the speculators in
Washington; that they have jointly endeavored to have me removed,.
and that he has advised the department to issue scrip on the Hopahka
cases. Whether this · so, time will determine.
Most respectfully, your friend,
JOHN F. H. CLAIBORNE.
J. A. RYAN, Esq.

Endorsed on the back:
To be opened only on the happening of a contingency known and speci:fiM to Mr. Prentiss.
J. A. RYAN.
HILLSBOROUGH,

Miss., Nov. 7.
Paid.
J. A. RYAN, Esq.,
VICKSBURG,

ExHIBIT

25~

Mississippi.

C.

[From the Vicksburg Sentinel f the 13th November, 1843.)

CHOCTAW CLAIMS.

An article with the above heading appeared in our paper on the lOth, purporting to be editorial; its appearance has caused Colonel Forester to deem
himself aggrieved, and make a formal demand on us for our author. Having
full liberty from that gentleman to surrender his name, if called for, we
felt it our duty to attach the responsibility to the party on whom it should
properly devolve. Mr. Prentiss requests, as a matter of justice to Colonel
Forester, to give publicity to the following communication :
VICKSBURG, November 11, 1843.
SIR: I am authorized by Colonel J. B. Forester to call upon you for the·

authority upon which the statements in your paper of the lOth instant, in
an article headed "the Choctaw Claims," were made.
Very respectfully, your obedient servant,

S. S. PRENTISS.
J. A.

RYAN,

Esq.

VIcKSBURG, November 12, 1843.
SIR: In reply to your note of yesterday, I take the liberty of stating that

the Hon. J. F. H. Claiborne is the author of the article alluded to; and, by
the following extract from his letter to me, it will be seen that he is per-
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fectly willing to avow his authorship, aml answer any responsibility which
may attach, should Colonel Forester demand the author's name.
Respectfully, your obedient servant,
J. A. RYAN.
Hon. S. S. PRENTiss.

Extractfrom Mr. Claiborne's letter
authority.
" If Mr. Forester t::alls, inform him that I will shoulder the responsibility, and hold myself personally responsible to him."
Read in open court.

P. BAYLY, Secretary.
TuEsnAY MoRNING, November 21, 1843.
The board met pursuant to adjournment.
Present : Commissioners Claiborne, Graves, and Tyler.
Mr. Claiborne submitted the following document:

P1·otest of John F. H. Claiborne, read and filed before the board of commissioners, November 21, 1843.
The question raised by the counsel of certain speculators in Choctaw
claims, as to my competency to sit as a member of this board, in conse-quence of an article under my authority in the "Vicksburg Sentinel,"
setting forth my opinion of the testimony upon which the claims examined
at Hopahka had been adjudicated, is a question I deny the right or the
power of my colleagues to decide, and is one which no man has a right to
Taise before them; and against all further proceedings under it I protest,
as an assumption without shadow of authority, and in violation of my rights.
The two other commissioners, being a quorum, have a right to stop this
investigation, to send back home the witnesses that have been subprenaed
at the expense and in behalf of the United States, and even to adjourn this
board-a course to which (however, in my opinion, detrimental to the pubtic interest) I shall interpose no obstacle, inasmuch as I court and challenge,
in the proper place, and according to the laws of the land, the severest
scrntiny into my official conduct. But, until that scrutiny shall be so had,
and during the pleasure of the President of the United States, while this
board remains in session, I shall exercise my rights and duties in the broadest latitude, not only as a commissioner and counsel for the Government,
but as a citizen of the State, and as a reporter for the press; for it is my
intention, over my own signature, to report the proceedings under this investigation, that all the aid and moral influence of public opinion may be
brought to bear to sustain the rights and interests of Government. If it
be determined to proceed with the appointed investigation, then I press my
resolution for additional agents and counsel, to protect the interests of the
Government and of the people of this State, believing, from circumstances
that have come to my knowledge since the adjournment of the board at
Yazoo Village, that it can be established :
1. That a large majority of the claimants examined at Hopahka, within
five years from and after the ratification of the treaty, made contracts or
assignments, or what were in effect contracts and assignments; that many
of those contracts are yet in existence, and the parties are still claiming
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under them; and that in swearing before this board that they had made no
contracts, or "binding contracts," the Indians either swore falsely or ignorantly, or have no definite idea of thenatnre and obligation of an oath, or no
adeq nate conception of a contract, and therefore incapable of contracting.
2. That many of the same Indians have subsequently been induced to
make conveyances of their claims to the same or to other speculators,
either in whole or in part, for a grossly inadequate consideration.
3. That these subsequent conveyances were made, in some instances,
in bad faith to those who originally contracted with the Indians, and generally upon principles that would not be sustained in a court of equity,
or by the authorities at Washington, if properly represented.
4. That large amounts of money, perhaps several hundred thousand
dollars, have already been realized by certain speculators, by virtue of contracts made with the Indians.
5. That it may be established, by certain parties who now hold conveyances from the Indians tried at Hopahka, that most of them did actually
make contracts within the five years, and that they themselves recently
had it in contemplation to establish the illegality of those original contracts.
6. That evidence will be forthcoming to show that those contracts
have had a.tendency to keep the Indians in the country ever since the
treaty, contrary to the views of the Government, and to the great injury
of the people of Mississippi.
7. That every effort has been made, by certa.in parties interested, to prevent a full and fair investigation of these claims, or of the frauds alleged
to have been practised under them.
8. That agencies and influences for this purpose are at work in vari<ms parts of the country and at \Vashington city.
9. That general evidence will be furnished of the history of this claim,
its increasi:1g magnitude from year to year, and other facts and circum- •
stances showing the extraordinary means resorted to to sustain it-facts
material to this board in forming its judgments, and which should be made
to the Legislature, at its approaching session, and to the Congress of the
United States.
10. That, although many of the claimants under the treaty are rightfully entitled to indemnity, yet that, when citizens of the State and members of this commission are denounced, as they have been denounced, and
sought to be intimidated, for adopting precautionary measures upon suggestion of fraud, some weight should be attached to the following preamble and resolutions of the State of Mississippi, which passed by a unanimous vote in both Houses of the Legislature of Mississippi, and the evidence attached thereto, to wit:
(February 25, 1836.-Referred to Committee on Private Land Claims, and ordered to be printed.]

Resolutions of the State of Mississippi, complaining of the disadvantages
resulting from certain reservations of land to Choctaw Indians
under the treaty of Dancing Rabbit Cl"eek, and praying such title,
when originating in fraud, may not be confirmed.
·whereas the United States, by a certain treaty held and made with the
tribe of Choctaw Indians, residing for the time being within the limits of
the State of Mississippi, to wit: the treaty of Dancing Rabbit creek, made
and concluded on the twenty-eighth day of September, A. D. eighteen
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hundred and thirty; and whereas, by the fourteenth article of said treaty,
certain reservations of land were granted to such Indians as should remain on said land for five years next succeeding such treaty; and whereas such claimants were, by the fourteenth article referred to, compelled t(}
signify their intention of clai :ning under the provisions of said treaty within six months after the ratification thereof, or forever forfeit the right thus
acquired; and whereas it appears, from recent developments, that large
claims to land have been preferred, conveying the richest and most valuable portions of the unsold Choctaw lands, and purporting to be founded
on ~nd growing out of the treaty above referred to, and on a part of which
lands, thus claimed, no Choctaw Indian either does now or ever did reside;and whereas it is evident, from the facts of the case, that these claims are
manifestly in their character oppressive in the result of their operation on
the freemen of Mississippi, and calculated to secure no ultimate benefit
to the Indians originally claiming, but in their consummation will have a
direct tendency to impair the confidence which the good people of this
State have in the correctness of the Ia w, and in the honesty of the administration of our public institutions; and whereas this most iniquitous
transaction will, if consummated, not only rob Mississippi of her just and
inalienable right to her five per cent. on the amount which ought to accrue
from the large portion of valuable land thus reserved; and whereas this
body have satisfactory evidence of the fact, that a large portion of the
claim to said land, under the provisions of the treaty already referred to,
are set up and attempted to be sustained on the testimony of Indians,
who are unacquainted with the nature of an oath, and utterly regardless
of the obligations thus incurred, and on tHe testimony of other individuals wholly unworthy of the confidence of a moral and intelligent community; and whereas the permission of such abandoned and licentious·
profligacy would injure our community, disgrace our social and political
• compact, and license corruption and perjury to stalk at large through our
land: Now, therefore,
Be it resolved by the Legislatw·e of the State of llf£ss£ssippi, That our
Senators in Congress be instructed, and our Representatives be requested,
to use the most speedy and efficient means to prevent the consummation
of such of said titles to said lands as have originated in fraud, to the end
that the aforesaid land may be disposed of in the regular way, and in
accordance with the law in such cases made and provided.
Resolved, That his Excellency Charles Lynch be requested, at as early
a date as may be possible, to furnish our Senators and Representatives in
Congress with a copy of the foregoing preamble and resolutions, and with
the testimony taken thereon, with a request that they may lay the same
before both branches of Congress.
JOHN S. IRVIN,
Speaker of the House of Representatives.
JOHN A. QUITMAN,
President of the Senate.
CHARLES LYNCH.
B. W. BuRsoN, Secretary of State.
11. That the evidence taken by the board and the mode adopted for
taking testimony and examining witnesses are defective in several particulars, and have conduced to erroneous adjudications.
12. That evidence will be forthcoming, from many citizens, to show that
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the board has placed too high an estimate npon Indian testimony, and
that they are liable, either ignorantly or by design, to make false statements
under oath; all which, taken in conuexiou, will go to show to Congress the
expediency of modifying the law and providing some other mode of securing to the Indian his indemnity.
With these views, I leave my colleagues to take the course they deem
most advisable, protesting against their right, or the right of any agent
or attorney, to challenge or dispute my competency here, or to file or enter
any protest, paper, or proceeding of any kind, affecting my competency or
official conduct, on the records of this commission, (such proceedings must
be had before another tribunal;) and I protest against any such permit~
sion, or any such assumption, as was yesterday exercised by the counsel of
certain speculators, as being in violation of !DY rights as a member of this
board, and derogatory to the commission itself.

JOHN F. H. CLAIBORNE.
It is ordered, that the letter of John F. H. Claiborne (marked Exhibit B,
and filed by the Ron. S. S. Prentiss on the 20th instant) be returned to the
said Prentiss.
Read in open court.

P. BAYLY, Secretary.
\VEDNESDAY, l'v~OVe'mber

22, 1843.

The board met to-day.
Present: Commissioners Graves and Tvler.
The following letters were ordered to be. entered of record upon the journal:
BoARD oF CHocTAw CoMMISSIONERs,

!vuvember 22, 1843.
Sm: At the conclusion of the reading of your protest yesterday, at the
board, yon read therefrom, or stated in immediate connexion with it, that
yon would withdraw from the board until the matters raised against you
by the protest of the counsel of a portion of the Choctaw claimants could
be decided by the proper tribunal at Washington. Y01t did not file your
protest immediately after reading it, but said you would (when inquired
if you intended to file it) as soon as you transcribed it. This paper is now
in the hands of the secretary of the board-placed there, we presume, by
you, to be filed among the papers of his office, and in which there is.
nothing said that you had or would withdraw from the board until the
matters of the protest to your sitting be tried before the proper tribunal at
Washington. The object of this note is to ascertain from you if we are
authorized to have entered on the journal of the board that you withdraw
from it until the matters are tried before the proper tribunal at ~Vashington.
Very respectfully, your obedient servants,

WICLIAM TYLER.
RALPH G RA YES.

F. H. CLAIBORNE, Esq.,
Commissione1· of United Statu, qoc., present at Hiltsbm·ougk.

JoHN

•
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HILLSBOROUGH, November 22, 1843.
The document furnished by me to the Secretary, yesterterday evening, with my instructions to enter it on the journal, is a literal
transcript of the original rough draught in my possession, and is word for
word the protPst read by me before the board. On reference to it, I find
no such expressions as you allude to-" that I would withdraw from the
board until the matters raised against me by the protest of the counsel of
a portion of the Choctaw claimants could be decided by the proper tribunal at Washington."
The recording of the paper itself will show its meaning and its contents~
and is the only entry authorized by me.
I remarked, after reading the protest, I would withdraw and leave my
colleagues to pursue such course as they might deem proper, or words to
that effect, denying at the same time their power to compromise or abridge
any of my rights. This, of course, would form no part of the paper itself.
My meaning will more distinctly appear by reference to the following '
paragraphs in the body of the protest, to wit:
"The two other commissioners, being a quorum, have a right to stop
this investigation, to send back home the witnesses that have been subpcenaed in behalf and at the expense of the United States, and even to adjourn
this board-a course to which (however, in my opinion, detrimental to the
public interest) I shall, from personal considerations, interpose no obstacles,
jnasmuch as I court and challenge, in the proper place, and according to
the Ia ws of the land, the severest scrutiny into my official conduct. But
until that scrutiny shall be so had, and during the pleasure of the President
of the United States, while this board remains in session, I shall exercise
my rights and duties in their broadest latitude," ~·c.
My personal absence from the board is a matter altogether personal to
myself, and proceeds from 110 stipulation or concession on my part of my
right to appear when ever I see fit to do so.
You will please have this letter duly recorded.
Very respectfully, your obedient servant,
JOHN F. H. CLAlBOR~E.
United States Commissiunc?·.
WILLIAM TYLER and RALPH GRAVEs, Esqs.,
United States Commissioners, 4·c.
GENTLEME!'I:

The following resolutions were ordered to be entered upon the journal :
Whereas the secretary of this board has heretofore drawn up the journal of t!:te proceedings of this board in his own language, witlwut the same
ever being read to the board, said journal, thererore, has no other effect
than as the private memorandum of said secretary. To give it the force
and effect of a record recognised by the commissioners as an original body,
be it
Resolved, That the secretary be required hereafter to read, every morning, in open court, the proceedings of the board of the preceding day, and
to sign the same, stating first that it had been read in open court.
THURSDAY, November 23, 1843.
The board met to.day. Present: Commissioners Graves and Tyler.
Pierce Bayly, secretary of this board, having, by letter, resigned his
said office, and the board having accepted his resignation, it is
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Ordered, That Joseph Grigsby be, and he is hereby, appointed secretary

pro tem., to enter the orders of the board, and take charge of the papers
and documents of the commission for safe keeping, and to do all other
things which appertain to the office of secretary, tmtil a secretary is appointed, and indncted into office.
The board, upon full and mature consideration of the protest filed by S.
S. Prentiss, Esq., counsel for some of the claimants, to the sitting of a member of this board, (to wit, John F. H. Claiborne,) and the papers and documents appertaining thereto, and the protest of said Commissioner Claiborne~
all of which have been spread at large on the journal, do decide that Mr.
Prentiss, as counsel for a portion of the claimants, has the right to file his
protest, the same being considered by the board as similar to a plea to the
jurisdiction of the board. But, in deciding that the said protest could be
filed and spread upon the journal, the board disclaim all and every right
to take or exercise jurisdiction of any charge in any way against oue of its
members, or to express any opinion as a board of, or to give auy judgment
on~ any such charge. And as the said member (to wit, John F. H. Claiborne) persists i:1 occupying his seat, and of acting upon all the cases which
may come before the board, notwithstanding the said protAst against him,
and the great inconvenience which the witnesses in attendance and the
claimants will sustain, the board, consisting of Messrs. Tyler and Graves,
feel it a high and imperious duty, under all the circumstances of the case,
to suspend all action on all the cases until the matters of complaint against
the said John F. H. Claiborne can be inquired into by the proper tribunal
at Washington, or until an der from said department, requiring the board
to proceed, shall be obtained.
The board do therefore adjourn, and is hereby adjourned to the fourth:
Monday in next month, (December,) to meet at some place to be hereafter
designated through the puLlic press by the commissioners, or a majority of
them, unless directed by the department to meet sooner, and at any certain
point, of which due notice will be given.
J. GRIGSBY, Secretary p1·o tem.
I do certify that the above is a true transcript of the journal of the board
of Choctaw commissioners, beginning on the 20th and ending on the 23d
November, 1843.
Test:
JOSEPH GRIGSBY, Secretary pro tern.

HILLSBOROUGH,

ScOTT CouNTY, 1\1JssrssiPPI,
November 22, 1843.

The fo1lowing is an extract from Messrs. Tyler and Graves's letter (two of
the Choctaw commissioners) of this date, addressed to John F. H. Claiborne,.
Esq., one of the Choctaw commissioners, viz: At the conclusion of reading
of your protest on yesterday, at the board, you read herefrom, or stated in
immediate conclusion with it, that you would withdraw from the board
nntil the matters raised against you by the protest of the counsel of a portion of the Choctaw claimants could be decided by the proper tribunal at
Washington.
·we, the undersigned, being present, do hereby certify that Mr. Commis-
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sioner Claiborne did use the language in the above extract, as nearlr as we
can recollect, on retiring from the board yesterday.
W. Bingling Guion,
Balie Peyton,
Benjamin J. Jackoway,
T. J. Word,
H. Harrison,
Joseph Grigsby,
S. S. Prentiss,
John Johnson, sr.,
A. F. Young,
Hugh McDonald.

HILLSBOROUGH, MrssrssrPPI, !v...ovember 22, 1843.
GENTLEMEN: On the opposite page you will find a certificate voluntarily
prepared by signers thereto.
I have the honor to be, gentlemen, your obedient servant,
T. J. WORD.
Messrs. TYI.ER and GnAvEs.
A true copy from the original in the hands of Messrs. Tyler and Graves.
JOSEPH GRIGSBY, Secretary protem.

Endorsement on letter.
DECEMBER 11, 1843.
Respectfully referred to the Secretary of War, with the papers filed herewith, together with Mr. Claiborne's letter without date, but postmarked
23d November last, and numbered on file 2,078, and the letter of G. R.
Fall, Esq., of 24th November, 1843.
T. HARTLEY CRAWFORD.

Rr l.
(Postmarked) HrLISBOROUGH, MrssrssiPPI, November 23.
'Sm: You will doubtless be notified of the proceedings against me here,
and the course the board has thought proper to adopt.
I am here, surrounded by a host of hostile influences, got up by the
speculators, and my life itseif in jeopardy.
I shall send on my defence from Natchez, until which I request you to
suspend any opinion or judgment.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE.
Hon. T. H. CnA wFonn,
Commissione1· of Indian .lljfairs.

Rr 2.
JAcKsoN, Novembe1· 24, 1843.
Sm: Enclosed is an article from the Mississippian-the State paperwhich is worthy of consideration. The documents from which the extracts are made are upon file it1 the General Land Office. I shall introduce
!.
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resolutions at the approaching session similar to those appended, and sustain them by a host of witnesses.
Colonel Claiborne has just been challenged by Colonel Forester, who is more
deeply interested in those claims than any other person. In consequence
of his opposition to the schemes of these speculators, his life is sought, and
I have no doubt will be taken, if he is not fortunate. S. S. Prentiss, Esq.,
has entered a protest, in the name of some of the agents of the Indians!
against his taking his seat as a commissiouer ; and the consequence is, that
he has, for the present, retired from the board. Every press in the State is
arrayed against these claims. Excitement is getting up in the country,
1tnd trouble will Le the consequence.
Very respectfully,

G.

R. FALL.

Hon. SEcRETARY oF WAR.

1
Rr 3.
CHOCTAW CLAIMS.

Extracts from letters from Samuel Gwin, registe1· at Chocchuma, J.11ississippi, to the Commissioner of the General Land Office.
MAY 5,1835.

I might also state that this delay of bringing the public lands in the
'Choctaw purchase into market is the hotbed that will bring forth thousands of fraudulent claim:s under the treaty; and you need not be surprised
if it does not forever supersede another public sale, by sweeping off some six:
or seven hundred sections of the choicest lands, by claims coined to suit
the times.
MAY 7, 1835.

These claims (Choctaw) are not just. Congress has failed to act on
the subject, as was expected; and there is no good reason why the Government should not have the disposal of her domain until their claims are
sustained by an act of Congress. They are held by speculators, and not
by Indians; have been purchased at reduced prices; and the assignees
were, at the last session of Congress, lobby members in \Vashington.
¥

*

¥

*

¥

*

*

¥

*

These lands are worth fifty times as mnch as the lands the Indians
pretendedly (actually) lived upon. Those that had settlements (and they
are not one in a hundred) lived on very poor land ; and, if a strict examination was had, the very same lands, or lands of a similar quality, could
be had in their immediate vicinity; and if they must have them, let them
be taken there. TherP. is no justice in their jloatinf.r from the poor pine
lands east of the Yallabusha to the richest river lands on the Mississippi.
There are plenty of lands yet to be sold in that section to satisfy all just
claims; but I query very much, if you keep the door opeu, whether there
will be, in a short time, enougiL in the Choctaw purchase to satisfy the
.real and fictitious claims.
,.
*
* I have seen enough to know
-that any thing <'an be proved where rich river lands are in view. Ilk"
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recommending the above, I have discharged my duty; and, let the result
be as it may, I shall hereafter IQ(Jk on with indifference, as I have fallen
heretofore between two fires-the speculators, the Government, and vile
slanderers.
NovEMBER 24, 1835.

I am more than ever satisfied that it is the settled purpose and determination of a set of speculators to sweep the lands of the Choctaw country
under the pretended claims arising under the fourteenth article.
* *
Under the order of the President to suspend some of the lands until the
claims are investigated, he says: "Advantage has been taken, and this
order, limited as it is on the face of it to the last Congress, is held up as
authority for sweeping every acre of the remaining country, under circumstances much mm·e aggravated than the grand Yazoo speculation some
thirty-five years ago. Hordes of Indians, who have all plain cases, are
now conjured up, and, under pretended pnrchases, a set of ravenous speculators are carrying every thing befow them. Already have they blown
up the sales at Columbus; and, after devouring that carcass, they have
commenced here. I feel much embarrassed on this subjE:ct. Many of my
warm friends are interested in them; some few (comparatively) of the claims
themsdves are good; and, in an attempt to stem this current, the odds are
against me on every score bnt public duty.
"'
*
The subject deserves tne serious consideration of Congress, as several of that body are,
either directly or indirectly, interested in these claims, whose influence,
with the perseverance and importunities of the claimants, as lobby members, will, I fear, have the effect Qf forcing them through without reflec"'
*
tion, or a strict regard to the interests of the United States.
It is apparent that, under a ver,y few good cases, one of the grandest
schemes offraud is now in progress, and near consummation, that has
ever been started in this country.

Compendinm of testimony tal~en before the select committee, on the part
of the House of Representatives of the State of Mississippi, to whom
was referred the exarninalior1 of the frauds charged to have been committed under the 14th article of the treaty of Dancing Rabbit creek,.
30th January, 1836.
Colonel William Ward, United States agent for the Choctaws, at the
time of the treaty aforesaid, beiug sworn, answered as follows : "That he
knew of no company formed for the purpose of purchasing Choctaw
lands; that he kept a registry of names, to register applicants under
t.he 14th article; that he never refused to register any Indian claiming under that article, when application was made according to the treaty ; that
when one Indian applied for himself, he registered him ; but when one
applied for many, l1e refused, notifying him at the same time that each
must apply for himself. He registered all these applications in a bound
book, sent to the War Office. From three to six of these Indians, who had
properly applied, were accidentally omitted on my register."
General John \Vatts, of Jasper, being sworn, says: "A company was
formed. He saw the agents of this company at ball plays, surrounded by
aeveral hunured Indians, making their marks for them on blank sheets of
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paper, and apparently taking the number of their children, when the Indians did not themselves touch the paper; and the Indians, when he saw
this, had no interpreter," &c.
James Ellis, member of the Legislature from Neshoha, concurs in the
statement of General Watts, and also knows some of the Indians who went
west, and have since returned or been brought back, and whose names
are among those now presented [as] having a right to reservations; and
that he was told by one of those agents, if he would introduce no resolution in the Legislature calculated to bring this fraud before Congress, he
would not interfere with him in his county matters; that the Government
had left the door open for fraud, and it was no harm to make use of it.
General Samuel Dale, member from Lauderdale, knows of locations
having been made in his county, which locations, he presumes, were made
under the 14th article, on which no Indian has ever lived, to his lmowledge,
and on which there is no mark of field or house, and on which he does
not believe any Indian has lived for fifty years; and these floats were
laid on lands on which white men were settled, who had, before they
heard of the location of said floats, gone to Columbus to buy these lands
at the public sales.
Hon. Samuel J. Gholson states that a company was formed to obtain
Indian claims; that he heard a man, who called himself Fisher, say,at Columbus, that if the settlers residing on the lands located for the Indians would
bind themselves not to oppose the claims, the company would convey the settler a quarter section, to include his improvement, at $1 25 per acre, and
the residue at $3 per acre; and would not require pay till title was perfected. Said Fisher also stated that he had uo doubt, if the oompany
were let alone, they would be able to get title to land for all the Indians ·
that had removed in the country, whether they had been registered or not;
and that he did not believe that any other signification of intention, on the
part of the Indians, to become citizens, would be required, than proof of
their being in the country at that time. I heard D. H. Morgan say that
he believed a great many Indians had gone west of the Mississippi in ignorance of their rights; that tbe company had an agent west, buying Indian claims and bringing the Indians back to the Choctaw nation. It is,
said Morgan, a first-rate business, and I have an interest in it. Said Fisher
stated that they were to get one-half the lands, and that they would cost..
the company :some ten cents per acre.
G. W. Bonnell, editor of the Southern Argus, a Whig paper at Columbus, stated that there was great excitement against the company; to allay·
the opposition and excitement, it was proposed to take in one hundred pop·
ular men. I was spoken of, btH, believing the claims fraudulent, refused
to have any thing to do with them. :Mr. L. N. Hatch was the projector of
this plan. Mr. Bonnell said it was one of the most stupendous frauds that
had ever been attempted, and could be easily blown up, &c.
_
William Dodd, member from Attala, said there was great excitement;
that Colonel Boyd, of Attala, had informed him that certain propositions
had been made to him to become interested; that it was the object of the
company to g~ as many men of influence interested with them as possible,
so that all could make a handsome profit; and that those popular men
could allay the prejudice and opposition to those claims.. Most of the land
floated was first rate, and the Indians had never lived ·on it.
Isaac Jo~es, member from Wins,on, said he knew many Indians who
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had left the country and went west with the other Indians, at the expense
of the Government, and were gone about twelve months, and have returned to this State with the guns they received from the Government. Mr.
Fisher told him he was locating agent for the Indians, and was among the
Indians above alluded to; that many sections were reserved in Winston,
on which, as he believed, no Indians ever lived.
General Stephen Cocke, Senator from Monroe, states that, from the reports and statements of others, he believes many and great frauds have
been attempted; that Charles Fisher informed him that his company had
obtained some two thousand sections from the Indians, of which they were
to have one-half for their trouble; that the company consisted of said Fisher, William~- Gwin, A. F. Young, D. W. Wright, Wiley Davis, and one
Porter, of Tennessee. Fisher said the Indians were to have one thousand
sections, himself five hundred, and Gwin and the rest tha balance. Fisher
& Co. had got from the Indians an irrevocable power of attorney to all said
one thousand sections for the Indians. Many of these lands were located,
and on lands very superior to those the fndians lived on. He knows several
-chickasaws that were passed off as Choctaws, and had lands located.
General Falconer, Colonel Horne, and John C. Thomas, members of the
Legislature, also testified.

Preamble and resolutions relative to the Choctaw treaty and certain alleged frauds.
Whereas the United States did, by a certain treaty held and made with the
tribe of Choctaw Indians residing for the time being within the limits of the
State of Mississippi, (to wit: the treaty of Dancing Rabbit creek,) made and
concluded on the twenty-eighth day of September, A. D. eighteen hundred
and thirtv:
And \vhereas, by the 14th aruicle of said treaty, certain reservations of
land were granted to such Indians as should remain on such land for five
years next succeeding such treaty:
And whereas such claimants were, by the 14th article in the treaty referred to, compelled to signify their intention of claiming, under the provisions of said treaty, within six months after the ratification thereof, or
forever forfeit the right thus acquired:
And whereas it appears, from recent developments, that large claims to
land have been preferred, conveying the richest and most valuable portions of the unsold Choctaw lands, and purporting to be founded on and
growing out of the treaty above referred to, and on a part of which lands thus
claimed no Choctaw Indian either does now or ever did reside:
And whereas it is evident, from the facts of the case, that these claims are
manifestly unjust in their character, oppressive in the result of their operation on the freemen of Mississippi, and calculated to secure no ultimate
benefit to the Indians originally claiming, but, in their consummation, will
have a direct tendency to impair the confidence which the good people of
.this State have iu the correctness of the Ia \V and in the honesty of the administrators of our public institutions:
An<!.,.whereas this body have satisfactory evidence of the fact . that a
large portion of the claims to said land, under the provision of the treaty
already referred to~ are set up and attempted to be sustained on the testimony of Indians, who are unacquainted with the nature of an oath, and
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utterly regardless of the obligation thus incurred, and on the testimony of
other individuals wholly unworthy of the confidence of a moral and intelligent community:
And whereas the permission of such abandoned and licentious profligacy
would injure our community, disgrace our social and political compact, and
license corruption and perjury to stalk at large through our land: Now,
therefore,
Be it resolved by the Legislature of the State of Mississippi, That our
Senators in Congress be instructed, and our Representatives requested, to
use the most speedy and efficient means to prevent the consummation of
such of said titles to said land as have originated in fraud, to the end that
the aforesaid land may be dispased of in the regular way, and in accordance
with the Ia w in such case made and provided.
Resolved, That his Excellency Charles Lynch, be requested, at as early
a date as may be possible, to furnish our Sel'lators and Representatives
in Congress with a copy of the foregoing preamble and resolution, and
with the testimony taken thereon, wilh a request that they lay the same
before both branches of Congress.

Ss.
NATCHEz, November 30, 1843.
As it may be of some utility to you to know the names of the principal parties concerned in the Choctaw speculation, I herewith transmit a
list, as far as I can remember them.
I understand that the board of commissioners has adjourned, to meet on
the fourth Monday in December--at what place I do not know, as I was
neither consulted nor conferred with, after Mr. Prentiss, a leading speculator, took his stand against me.
As I have been thus unceremoniously ruled out, I shall not rejoin the
board until I hear the pleasure of the department.
If it be not improper, I propose, in the course of the winter, to lay a
memorial before Congress, calling for my official correspondence, to show
the condition of things here.
Any communication with which you may please to favor me can be
addressed to this place.
I have the honor to be, with high respect, your most obedient servant,
J. F. H. CLAIBORNE,
United Stales Commissioner.
Hon. T. HAR1' LEY CnAwFonD,
Commissioner of Indian .fl./fairs.

SIR:

List ofpersons interested in Choctaw claims, 14th article.
William M. Gwin, Edwin Cwin, Charles Fisher, A. A. Halsey, A. F.
Young, D. W. Wright, R. A. Patrick, Benjamin J. Jackoway, Jesse Clements, Hugh Harrison, Hugh McDaniel, William Herbert, E. B. W. Kirksey,--- Poindexter, William M. Hall,
Moseby,--- Morris,
- - - Cherry, Benjamin Mcilvain, Joseph Grigsby, William Gordon,
---Parker, John J. Smith, John B. Forester, S. S. Prentiss, John J.
Guion, Richard Stewart, - - - Hurst, Joseph Hodges,
Lucky,

______. . - ..
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Davtd Douglass, Munford Jones, John Johnson , A. Kelly, William P.
Stone, ---Barker, F. E. Plummer.
Besides these, there are many claiming by purchase from the specula-,
tors~ Sl~attered all over the Union.

Endorsement by the Commissioner of Indian .11./Jairs.
DECEMBER,

16, 1843.-Respectfully referred to the Secretary of War.
T. HARTLEY CRAWFORD.

Tt.
NATCHEZ, November 30, 1843.
SIR: I have the honor to lay before you a stat~ment of the late proc~edings before the board of Choctaw commissioners, which I beg you to
submit to the President of the United States and the Secretary of War.
If I have overstepped my duty in making, or causing to be made, the
ol:>jectionable publication in the "Sentinel," I must plead, first, that it contains nothing but the truth; and, secondly, that I was indignant at having
b-:=en deceived into erroneous adjudications.
.
The country is with me ; and our Legislature will speak its opinion in
emphatic tones. The resolutions of 1836 will be reaffirmed.
If charges are filed against me, I ask, as an act of justice, that I be immediately put in possession of them, with the name of my accuser and
his witnesses. I am able to place my whole official course in the highest
possible light, except where I have erred, as I confess I have erred, on the
side of the Indian.
Should you deem it expedient to recommend to Congress a revisal or
repeal of the act of 1842, aud order me to Washington, I can make disclosures important to the Government.
My opinion is, sir, as an officer of the United States, that the commission sli:ould be suspended until the course suggested by R. M. Gaines, Esq.,
in his letter of the lOth August, to the Secretary of War, could be tested.
In three months' riding through this State, if I had the authority, I could
collect evidence to invalidate most of these claims, and to show, conclusively, that Indian testimony is not to be relied on. We have placed upon
it entirely too high an estimate.
As I have been ruled out of the board rather unceremoniously, I shall
remain here until I hear the pleasure of the department.
I have the honor to be, with high respect, your most obedient servant,
JOHN F. H. CLAIBORNE,
U. S. Commissioner.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .!1./Jairs.

P. S. I beg leave to enclose, for your private eye, a letter from the editor of the Natchez Free Trader, which will show you the position assumed
by the speculators.
It is tlme to cut their combs; and it can be best done by suspending the
.commission.
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PROCEEDINGS OF THE BOARD OF CHOCTAW C:OMMISSIONERS.

Colonel Claiborne's statement.
The board of commissioners met at Hopahka in December last, and took
testimony in some two hundred and fifty cases. The Indian claimants
and their witnesses uniformly swore that they had entered into no contract, or binding contract, within five years after the ratification of the
treaty, to sell or assign their claims, either in whole or in part. Upon this
testimony, mainly, and in the absence of any proof to the contrary, some
time thereafter, the board (Mr. Tyler being necessarily absent most of the
time) rendered favorable judgments upon a number of claims, and transmitted them to Washington.
About this time a letter was received from the Commissioner of Indian
Affairs, enclosing a communication from General Grant, of Noxubee. The
Commissioner urged upon us" the necessity, which the information imposes,
of the greatest vigilance to guard against the frauds which Mr. Grant says
are attempted to be practised on the United States," and recommended the
employment of oue or more agents to protect the interests of the claimants
and the Government, particularly the latter. General Grant's letter stated
that he was extensively acquainted among the Indians; that they did not
pretend to have any claim until after the speculators went among them;
that not ten in an hundred are entitled to any thing j that large 1mml>ers of
Indians have returned from the west; that Indians, in the hands of speculators, will prove any thing; that, with proper exertions, two and a half
millions of dollars may be saved to the Government; and, finally, that the
cases reported by the board are mostly frauds, and should be remanded for
further investigatiou. Upon the strength of these letters, although not
then adopting many of the views of General Grant, I proposed to appoint
Colonel Kincannon, of Columbus, a gentleman of sterling merit and capacity, agent. Mr. Graves in1'isted upon appointing a Mr. Brown, editor of
a paper in Columbus; but, not agreeing, we finally compromised on the
Hon. T. J. Word, who accepted the post, and entered upon its duties.
He soon made a discovery of some contracts; after which, we addressed a
lett~r to the department, and advised it to suspend all the cases transmitted, and to issue no more scrip upon them. We made this suggestion on
general grounds, for nothing had then publicly transpired to implicate the
Hopahka cases, further than the statement in General Grant's letter, that
they should all be remanded for reviewal. It was supposed that new testimony could be discovered. The board then issued numerous subpamas
for witnesses in behalf of the United States, and adjourned to meet at Hillsborough on the first Monday in November, to review its adjudications,
consider any new evidence that might be discovered, antl inquire into the
question of frauds and fraudulent assignments generally. No sooner had
this suspension of the scrip been advised, than some of the parties interested
began to assail me with slanders of a most atrocious character, and the
lowest and most infamous means were resorted to by speculators in Leake
county to destroy me.
On my arrival at Jackson, in the latter part of October, on my way to
Hillsborough, I had confirmed the rumor, previously circulated, that a
strong delegation of speculators had gone to Washington, to prevail on the
department to issue the scrip, in disregard of the recommendation of the
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board, and that efforts were making to prejudice me there. I suggested to
a friend, who happened to be in the city, the propriety of writing an article ·
setting forth the true state of things, and placing me in my proper position
before the public; because, in contending with a combination so widespread, deep-rooted, and formidable, it was necessary to enlist all the moral
influence of public opinion. He wrote the article, and put it at my disposal, with the understanding that he was not to be named in connexion with
it. It was copied by me, and published, at my request, in the Vicksburg
Sentinel of the lOth November; aud so anxious was I to conceal the au~
thor, I left the impression on the mind of the editor that the article originated exclusively with me. I subsequently, however, published the certificate of a gentleman of high standing, showing that I was only the amanuensis, and not the author of the article.
I deny that, in making that publication, I prejudged any case. I merely stated a fact which I am competent to prove. My object was to attract
public attention to the claims, to call forth witnesses, to elicit disclosures,
to stimulate those who might dislike to come into collision with the rich,
influential, and resolute men, who are managing these claims. To protect
the public interest, somebody had to assume the responsibility. It was my
duty, as counsel for the Government, to assume it; and though I made a
strong charge in the publication, I believed myself then competent to establish it, and I believe so now.
As soon as the board met at Hillsborough, I offered the following resolution:
" ·whereas the controversy about to be opened before this board, in rela,.
tion to the Choctaw claims, their validity or illegality, and the frauds alleged to have been practised under them, is one of very serious consequence and great magnitude to the United States and to the people of Mississippi, and the defence will call for great skill, diligence, and care, as
well as for full and exact information on the part of those appointed tQ
protect the rights and interests of the United States, and will require the
exaction of the strictest proof at ~very step in the deduction of the claimants'
title, whose ground must be examined inch by inch, and subjected to the
severest test of the technical rules of evidence; and whereas the ablest counsel have been engaged on the other side, and this board being of opinion ;
that where claims to the amount of millious are pending, many of which
are of doubtful or suspicious character, the interest of the United States
should be better protected : Therefore,
"Resolved, That General H. Stuart Foote, of Jackson, and Colonel John
Irvin, of Greensboro ugh, Alabama, be requested to appear, with the Hon.
T. J. Word, as agents aud counsel for the United States, during the pending investigation."
As soon as this had been read, Mr. Prentiss, who styles himself attorney
for certain claimants, raised a preliminary questio.n as to my .competenc.Y
to act, in consequence of tha article in the "Sentmel." I objected t? h.1s
making any such question, and denied the rig~t of the boar.d t? entertam1t.
Rut, as he insisted, and promised to confine h1s remarks .wJthm the ?ou_nds
of decorum, and my colleagues did not interpo~e, I wa_wed my o?Jectloli,
and he proceeded to argue his point, an.d to assa1l me wnh great b1tterness.
Mr. Graves then remarked, that my proposition for counsel was a new one, .
requiring consideration; and the board adjourned.
The next day I presented the following protest:
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"The question raisetl by the counsel of certain speculators in Choctaw
claims, as to my competency to sit as a member of this board, in consequence of an article, under my authority, in the Vicksburg Sentinel, setting:
forth my opinion of the testimony upon which the claims examined at Hopahka had bAen adjudicated, is a question I deny the right or the power
of my colleagues to decide, and is one which no man has a right to raise
before them ; :1nd against all further proceedings under it I protest, as an
assumption without shadow of authority, and in violation of my rights.
"The two other commissioners, being a quorum, have a right to stop this
investigation, to send back home the wituesses that have been subpcenaed
at the expense and in behalf of the United States, and even to adjourn this
board-a course to which (however, in my opinion, detrimental to the
public interests) I shall, from personal considerations; interpose no obstacle;.
inasmuch as I court and challenge, in the proper place, and according to.
the laws of the land, the severest scrutiny into my official conduct. But,
until that scrutiny shall so be had, and during the pleasure of the President
of the United States, while this board remains in session, I shall exercise
my rights and duties in their broadest latitude, not only as commissioner.
and counsel for the Government, but as a citizen of the State and as a
reporter for the press; for it is my intention, over my own signature, to
report the proceedings under this investigation, that all the aid and moral
'(nfluence ojPUBI.Ic OPINION may b~ brought to bear lo sustain the rightsand interesta of the Government.
'' If it be determined to proceed with the appointed investigation, then I
press my resolntion for additional ugents and counsel, to protect the interests of the Government and of the people of the State, believing, from
circumstances that have come to my knowledge since the adjournment of
the board at Yazoo Village, it can be established" 1. That a large majority of the claimants examined at Hopahka, within
five years from and after the ratification of the ueaty, made contracts or
assignments, or what were, iu effect, contracts or assignments; that many
of these contracts are yet in existence, and the parties are still claiming
under them ; and that, in swearing before this board ' they had made no
contracts, or binding contracts,' the Indians either swore falsely or ignorantly, or have no definite idea of the nature and obligation of an oath, or
no adequate conception of a contract, and are therefore incapable of contracting.
"2. That many of the same Indians have subsequently been induced to
make conveyances of their claims to the same or to other speculators,
either in whole or in part, for a grossly inadequate consideration.
"3. That these subsequent conveyances were made, in some instances,.
in bad faith to those who originally contracted with the Indians, and generally upon principles that would not be sustained in a court ot equity, or.
by the authorities at Washington, if properly represented.
"4. That large amounts of money, perhaps several hundred thousand
dollars, have already been realized by certain speculators, by virtue of contracts made with the Indians.
"5. That it may be established, by certain parties who now hold conveyances from the Indians tried at Hopahka, that most of them did actually
make contracts within the five years, and that they themselves recently
had it in contemplation to establish the illegality of those original contracts.
" 6. That evidence will be forthcoming to show that these contracts have
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had a tendency to .n:eep the Indians in the country, ever since the treaty,
·Contrary to the views of the Government and to the great injury of the
people of Mississippi.
" 7. That every effort has been made, by certain parties interested, to prevent a full and fair investigation of these claims, and of the frauds alleged
to have been practised under them.
" 8. That agencies and influences for this purpose are at work in various
parts of the country and at Washington city.
'' 9. That general evidence will be furnished of the history of this claim, its
'increasing magnitude from year to year, and other facts and circumstances
showing the extraordinar.IJ means resorted to to sustain it-facts material
to this board in forming its judgments, and which would be made known
to the Legislature at its approaching session, and to the Congress of the
United States.
" 1O. That although many of the claimauts under the treaty are rightfully
·entitled to indemnity, yet when citizens of the State and members of this
·commission are denounced, as they have been denounced, and sought to
be intimidated, for adopting precautionary measures upon suggestions of
fraud, some weight should be attached to the following preamble and resolutions of the Legislature of the State of Mississippi, (which passed by a
·unanimous vote of both Houses,) and the evidence taken at that time :"'

·"'Resolutions of the Legislature of Mississippi, complaining of the disadvantages resulting from certain reservations of land to Choctaw Indians, under the treaty of Dancing Rabbit creelc, and praying such
title, when originating in a fraud, may not be confirmed.-Februm·y
25, 1836.

"'Whereas the United States did, by a certain treaty held and made with
the tribe of Choctaw Indians, residing for the time being within the limits
-of the State of Mississippi, to wit: the treaty of Dancing Rabbit creek,
lil!tde and concluded on the twenty-eighth day of September, A. D. eighteen hundred and thirty; and whereas, by the 14th article of said treaty,
certain reservations of land were granted to such Indians as should remaitl
on said land for five years next st~cceeding such treaty; and whereas such
.claimants were, by the 14th article in the treaty referred to, compelled to
·signify their intention of claiming under the provisions of said treaty within six months after the ratification thereof, or forever forfeit the right thus
acquired:
.
"'And whereas it appears, from recent developments, that large claims to
land have been preferred, conveying the richest and most valuable portions
of the unsold Choctaw lands, and purporting to be founded and growing
out of the treaty above referred to, and on a part of which lands thus
daimed no Choctaw Indian either does now or ever did reside; and
whereas it is evident, from the facts of the case, that these claims are manifestly unjust in their character, oppressive in the result of their operation
on the freemen of Mississippi, and calculated to secure no ultimate benefit
to the Indians originally claiming, but, in their consummation, will have a
direct tendency to impair the confidence which the good people of this
State have in the correctness of the law, and in the honesty of the administrators of our public institutions:
• Mr. S. S. Prentiss was then in the Legislature.

171

[ 168

J

"'And whereas this most iniqnitons transaction will, if consummated, not
only rob Mississippi of her just and inalienable right of her five per cent.
on the amount which ought to accrue from the large portions of valuable
land thus reserved :
"'And whereas this body have satisfactory evidence of the fact that a large
portion of the claims to said land, under the provision of the treaty already
referred to, are set up and attempted to be sustained on the testimony of
Indians who are unacquainted with the nature of an oath, and utterly regardless of the obligation thus incurred, and ou the testimony of other individuals, wholly unworthy of the confidence of a moral and intelligent
community:
"' And whereas the permission of such abandoned and licentious profligacy would injure our community, disgrace onr :social and political compact,
and license corruption and pe1jnry to stalk at large through our land:
Now, therefore,
" 'Be it 1·esolved by the Legislature oj the State of ll1ississippi, That aur
Senators in Congress be instructed, and our Representatives requested, to
use the most speedy and efficient means to prevent the consummation of
such of said titles to said land as have originated in fraud, to the end that
the aforesaid land may be disposed of in the regular way, and in accordance with the law in such cases made and provided.
"'Resolved, That his Excellency Charles Lynch be requested, at as early
a date as may be possible, to furnish our Senators and Representatives in
Congress with a copy of the foregoing preamble and resolutions, and with
the testimony taken thereon, with a request that they lay the same before
both branches of Congress.
"'JOHN L. IRVIN,
"'Speaker of the House of Representatives.
"'JOHN A. QUITMAN,
"' President of the Senate.
"'CHARLES LYNCH.

"'B. w. BENSON,
"' Sec?·etary of State.'
(See House Doc. No. 202, 24th Congress, 1st session.)

" 11. That the eyidence taken by the board, and the mode adopted for
taking testimony and examining 'witnesses, are defective in several particulars, and have conduced to erroneous adjudications.
"12. That evidence will be forthcoming from many citizens to show that
the board has placed too high an estimate upon Indian testimony, and that
they are liable, either ignorantly or by design, to make false statements
under oath.
"All which, taken in connexion, will go to show to Congress the expediency of modifying the law, and providing some other mode of securing to
the Indian his indemnity.
"With these views, I leave my colleagues to take the course they deem
most advisable, protesting against their right, or the right of any agent or
attorney, to challenge or dispute my competency here, or to file or enter
any protest, paper, or proceeding of any kind, affecting my competency or
official conduct, on the records of this commission. Such proceeding must
be had before another tribunal, and I protest against such permission, or
any such assumption as was yesterday exercised by the c~unsel of certain

[ 168 ]

172

speculators, as being in violation of my rights as a member of this board,
and derogatory to the commission itself.

"JOHN F. H. CLAIBORNE."
I then left the office, and, as I understood, Mr. Prentiss proceeded to
attack me before the board in the grossest terms, declared he would impeach me, and that if I was allowed to sit there he would not appear!
During this period great excitement existed. The speculators and their
strikers were collected in great numbers. Threats and curses were lavished
upon me by them in every crowd. My friends in the little village became alarmed for my safety. They offered to furnish me arms, and even
to provide an armed escort for me to the office. I declined both. The following note was addressed to me by a highly respectable member of the
Methodist church, the brother-in-law of a gentleman largely engaged in
Indian claims :
"HILLSBOROUGH, November 21, 1843.
"There is great hostility to you among the speculators, because of your
opposition to their schemes, and I believe your life is in danger. I have
heard that even some Choctaws here have been exhorted to shoot you.
Take care of yourself. The people are with you. I believe that nearly
all these claimss are fraudulent. I would not credit any Indian on oath.
I can produce evidence to destroy many of these claims.
"Your friend,

,., .T. K. RANKIN.

"Colonel CLAIBOII.NE."
Just before this, it was stated to me, upon affidavit now in my h:mdsr
that two white men, who were disappointed in getting scrip, had avowed
their determination to shoot me. Anonymous letters, menacing me with
death unless I resign, were written to my wife. I had at the same time a
challenge on my hands from one speculator, and an intimation that it was
to be followed by others, or by a street attack.
The following note was placed in my hands, written by a citizen of high
standing:
"HILLSBOROUGH, November 23, 1843.
"DEAR SIR: I was last night informed, by John Johnson, that Colonet
Ralph Graves (the commissioner) had said to him, that the board would
do no business unless you retired from it; that if you took your seat it
would break up, and if you did not the board wou!d go on and probably
try his Indian cases.
"WILLIAM CHAMBERS.
"Hon. J. F. H. CLAIBORNE."
About the same time, Mr. John Dyass, a most worthy man, employed by
J. J. McRae, Esq., to subsist the Indians, came to my room with Mr. Hancock, of Daleville, and cautioned me to be on my guard; that I would be
set upon in the streets, and he feared for my life; that he had heard enough
among interested parlies to make it his duty to come and tell me not toexpose myself or go about after dark. Ever since the reading of my pro-
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:test on the 21st instant, I had been absent from my place at the board, arranging my affairs preparatory to the meeting I had determined to give
the gentleman who had challenged me. But, finding there was an evident
determination to bully me out of my seat, and deprive me of an office conferred, without solicitation, by the President of the United States, and
unanimously confirmed by the Senate, I resolved, on the morning of the
24th of November, to resume my place at the board. I took with me an
elaborate legal argument on the question of fraud, to submit to the boa.rd,
and also the following paper, both of which had been previously submitted to some personal friends :
"STATEMENT.

"The protest which I read on the 21st instant expresses, in strong terms,
my right to exercise the duties of my office, so long as the board remains
in session, and until I shall be removed or disqualified according to the
laws of the land. After reading that protest, the original copy of which I
now hold in my hand, as I was in the act of rising from my chair, I remarked that I would then withdmw, and leave my colleagues to act as
they might see proper, or words to that effect. My friends, with whom I
have consulted, concur in opinion that those were my expressions, and that
they understood me as retiring temporarily only. Certainly I so intended
to say. Any other meaning attached to rny words would make my protest itself, and its declarations of right and Qf intention, an absurdity. In
leaving the office at the time, I left my official books and papers in their
usual place, and they have there ever since remained.
"Reasons personal altogether, and well known to others, operated to induce me to be absent since the reading of that protest, and it was my
intention to have left here on yesterday, for a time, if I had not been disappointed in getting a conveyance; and I had subsequently arranged to
leave to-morrow morning in the Jackson stage.
"Reasons and responsibilities, however, still more imperative, and which
will be made known at the proper time, induced me to review and relinquish that intention.
"Those reasons and those responsibilities require me to resume my seat
in the board, prepared, if I am not ·prevented by violence or by the adjournment of the board, to perform the duties of my office. Neither the
indignities that I have been exposed to while sitting at the board, nor the
abuse that has been lavished on me since before the board, without any
interposition of its power to prevent it; neither the disadvantages under
which I labor here, surrounded by so many interested parties, all or nearly
all of whom are violently hostile to me for the course I have deemed
proper to pursue as an officer of the Government; neither the threats of
personal violence which have reached my ears from several authoritative
sources, nor other circumstances to which I might allude-neither this, nor
any of these, unpleasant, painful, and precarious as they render my position, shall deter me from an attempt to do my duty.
" I now resume my seat, to hold it during the sitting of the board, if I shall
so please, or until I am disqualified, according to the laws of the land, or
receive from the Pre~ident of the United States an intimation that my retirement would promote the public service.
"And I move to take up my resolution for the employment of additional

counsel to protect the interests of the United States."

~-~-----
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But I was not allowed to present these paper's. It had previously been
determined, out of doors, that there should be no investigation, for the parties interested well knew I could establish my charge. Mr. Tyler, who is
an honorable man, was deceived, I doubt not, by their specious representations, as I myself had been in the early stages of the co~mission, and by
the impression that men of such high standing could not be engaged in a
suspicious transaction-an impression, by the way, which the history of
banking and speculation shows to be exceedingly erroneous. He was surrounded, too, by influences entirely hostile to me. His room-mate, Mr.
Commissioner Graves, is my implacable foe-my enemy before we ever
saw each other, as I have evidence to establish; and his course had
been such that I had long since refused to speak to him, except at the board~
The same Mr. Prentiss, who, on a former occasion had grossly insulted
Mr. Graves, and, in the presence of several gentlemen, threatened to cut
his ears off, found now in this commissioner a willing adherent. As soon,
therefore, as he came into the office, he read a paper announcing that the· {
board would not decide upon my competency, but deemed it an imperative duty to adjourn until the authorities at Washington could be heard
from, until which the board stood adjourned.
The order was peremptory. I had not been consulted, and acquiescence
wa:~> a necessity. It must be obvious, from this statement of facts, that a
fair investigation of these questions can never be had before this board of
commissioners. The parties implicated menace every one with violence
who attacks the fairuess of their transactions. l\'fen are in terror. People
who could disclose mnch are afraid to interfere.
No human being now dolilbts that all these Indians have assigned their
lands to different sets of speculators. There is abundant evidence to prove
this. When they swore they had made no assignments, the men stood by
who knew they had assigned ; yet, for daring to announce that such was
the case, I am put in daily jeopardy; my friends owning newspapers are
meuaced with a bloody revenge if they pubJi=-h any thing in my defence,
even as an advertisement, aud the whole speculation is to be carried through
by violence. Should not some other mode be adopted of settling this matter, and the commission be either suspended or broken up? R. M. Gaines,
Esq., the able attorney for the United States for this district, in a recent
official letter to the departmeut, expresses the opinion "that many, if not
all the claims were contracted to be sold within the five years specified in
the 9th section of the act of 1842 ;" and he submits" whether a bill in chancery, in the name of the Uuited States, could be sustained, to enjoin the
commissioners frolll proceeding nntil a discovery could be had from the
parties interested." The whole act should be remodeled.
I iutend this paper merely as a simple statement of facts. When I am
impeached, or formally attacked with specifications, my personal defence,
supported by the documents in my hands, shall be made. I file, herewith,
that part of the article from the Sentinel which has been objected to, and
upon which the question as to my competency and the adjournment of the
board was based,
JOHN F. H. CLAIBORNE,
U. S. Commissioner.
NATCHEz, November 30, 1843.
P. S. I also file a copy of Mr. Bayly's certificate, showing that I am not
the author of the article in the ;, Sentinel," though I adopt it as my own.
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[From the Vicksburg (Mississippi) Sentinel.]

THE CHOCTAW CLAIMS.

Rumors are rife in relation to these claims, and the long-existing impressions that they are grossly fraudulent are strengthening every day. We
bave taken some pains to collect the facts. It seems that, while sitting at
Hopahka, the board gave judgment in favor of a number of claims, and
se.nt them on tt> Washington. None but Indian testimony was offered. After
the board went to Yazoo, heavy charges of fraud were brought against the
claims by General Reuben H. Grant, a prominent citizen of Noxubee, and
on these charges Colonel Claiborne insisted on advising the department to
suspend all the claims that had been sent on. An official letter to that effect was sent on ; subpmnas were issued for witnesses, and the third Monday in November set apart to commence the investigation. The board
then adjourned. No sooner had this been done, than a grand council
of speculators was convened at Hopahka, and the following plans, it is said,
adopted: The Indians were to emigrate, under the charge of John B. Forester, (the United States paying twenty dollars per head,) who was to accompany them, and then receive the whole of their scrip, one-half of which
he was to retain, and the other half to lay out for the Indians in goods,
cattle, &c. To accomplish this plan, a crowd of speculators repaired to
vVashington-some going openly, others pretending that they were going
to St. Louis only. Their object was to obtainfrom the J:Vizr Department
a confirmation of their suspended claims, thus forestalling the action of the
board, and stirling the proposed investigation.
They have been laboring for this scheme for weeks, and, it is whispered,
have received aid from a quarter from which snch aid cannot come without gross corruption. (But, of this, more in a future number.) We trust
the Government has frowned down this most monstrous proceeding. Influential men-members of Congress and others-have been engaged, at
enormous fees, to effect this nefarious design of transferring these questions
of fraud from the tribunal established by Congress to the department at
Washington, where facts have heen represented by interested persons
only, and witnesses cannot have a hearing. Powerful agencies have been
at work. Let the books of Hopahka post office be compared with corresponding dates at Washington city office, for the month of September, and
it will be seen how many free letters have passed, and how many persons
having the franking privilege have been engaged at Washington. , We
trust the department has not been deceived. A fraud of the grossest kind
has been suspected. It has been positively charged at the department.
The department notified the board of the charges. The board deemed it
of sufficient importance to appoint an agent, at a salary eqnal to their own,
to collect evidence. He has been for months eugaged in so doing. Innumerable subpmnas have been issued, and the board refused to pass any
more claims, and requested the department to suspend them all, and issue
no scrip upon them, until the proofs concealed be obtained. And, after all
this, these speculators covertly go to Washington, employ members of Congress, and seek to induce the department to overrule the objections of the
board, and to pass claims to an enormous amount! This is really monstrous! The Hopahka claims alone, thus sought to be passed, ~ver the
recommendations of the board, and in the teeth of the solemn protest of
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Colonel Claiborne, amount to some three hundred and fifty thousand acres,
as we learn. Surely such a decision cannot be had in Washington. If it
has been, the office of commissiener cannot be held with honor. If such a
judgment has been had, without the concurrence of the commissioners, they
degrade themselves by holding office. If they, or any of them, have been
instrumental in procuring such a decision, without the official sanction of
their colleagues, they deserve eternal infamy. We cannot believe the department could be so deceived. It surely will not stifle the investigation
itself recommended. It will hardly cut off General Grant from a hearing,
and thus facilitate the most stupendous fraud upon the Government, and
robbery of the Indian, that has ever been devised. It will take three millions of acres to satisfy these claims. There is not so much unsold land
left in the country ceded by the Choctaws. The deficit is to be made up
with scrip, payable to the Indian, and receivable at the land offices as gold
and silver. Now, will it be credited that these speculators have, by fraud
and deception, obtained from the Indians absolute deeds of conveyance for
the whole of their lands, and powers of attorney to receive their scrip, having given their bonds to pay over one-half of it to the Indians when the
claim is closed! Incredible as this may seem, it is nevertheless so. And
all this for what? Simply for undertaking to attend to this claim before
.the commissioners-an attention altogether superfluous, and which the
commissioners are sent to attend to themselves; an attention, if necessary
at all, certainly not worthy of the enormous fee exacted of the poor Indian-one-half their lands or scrip absolutely, and the control of the other!
Such contracts are in their very essence fraudulent. No court of equity
would enforce them. The man who buys these lands from the speculator
can never have a valid title. They will all be eventually rippEd up, as frauds
upon the Indian, ignorant of his rights; and the parties concerned will stink
in the nostrils of the country. Report says, every acre of land yet patented
.to these Hopahka Indians is held by one Forester, who has not paid a
dollar. It is said he held 30,000 acres. Not a sale he has made under such
contracts can stand, and enry man who has purchased under him should
withhold payment. This man made contracts; contracts were made with
the Hopahka Indians, by inducing them to believe that General Jackson
desired it-General Jackson, who always denounced the whole claim as a
fraud! If the agencies at work at Washington succeed, Forester will re- •
alize half a million at once, out of nothing. His claims passed the board
by perjured testimony; the board suspended them, on suspicion of fraud;
and if they pass, it will be by corruption. He stood by and heard his witnesses perjure themselves by swearing they had made no contracts, when he
knew they had made contracts with himself, and with Gwin and Fisher,
and Judge Wright and others, before him! And Gwin and Fisher are
now clearing their part of the land and scrip under these contracts! and
their partners and coadjutors charge them with an attempt to defraud them
out of their portion of the profits ! And this is the vile scheme, this the
perjured testimony, on which these claims are sought to be passed, secretly,
at fVashington, by bribed and purchased influences, when there is a commission specially established for the purpose; when that commission has
appointed an agent, collected evidence, summoned witnesses, and taken all
the initiatory steps for a thorough examination. We have too much faith
in the Government to credit the rumors that these speculators have succeeded.
The covert nature of their movements should have damned them, if noth.-
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Even at home, here, they have sought to bring politics to bear

in favor of this fraud, by causing representations to be made, in certain quar-

ters, that opposition to these claims would injure the Democratic party!

Yes, aWhig speculator, it can be established, tried this effort in several quar..
ters-tried it on candidates for the Legislature; and, when it failed, used
every exertion to defeat them. (More of this hereafter.) Good God! that
parties and politics should be thus degraded !
HILLSBOROUGH, Novembe1· 19, 1843.
Colonel Claiborne showed me the manuscript from which he copied the
article about the Choctaw claims. I was present when he was transcribing it, and the handwriting is known to me, from having seen letters of the
author to Colonel Claiborne.
P. BAYLY.

Endorsement on letter.
DECEMBER

16, 1843.-Respectfully referred to the Secretary of War.

T. HARTLEY CRAWFORD.

Uu.
NATCHEZ: Nm,ember 30, 1843.
S~R: I take the liberty of enclosing n statement and a correspondence
growing out of the faithful and independent discharge of my official duties, which I request you to lay before the President of the United States
and the Secretary of War, as a document, though personal in its nature,
material to the vindication of my course, which I shall have the honor to
submit in a few days.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE,
U. S. Commissioner.
Eon. T. HARTLEY CRAWFORD,
Commissioner of Indian .!ljfairs.

STATEMENT OF MR. CLAillORNE.

Correspondence with Messrs. Peyton and Prentiss.
The Hon. Balle Peytr.m called on me at Hillsborough, where I was attending the board of commissioners, with a request that I would put him
.in communication with a friend to arrange preliminaries for a meeting
with Colonel John B. Forester, growing out of an article published by my
authority in the Vicksburg Sentinel. It was my intention to have accepted the invitation forthwith, and I requested him to call in the evening.
J soon ascertained, however, that there were but two gentlemen whom I
could properly apply to, at such a juncture ; most of the perso11s present
being concerned in the Choctaw speculation, and therefore hostile to me.
Of these two, one was the mutual frieud of both parties ; the other posi12
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tively objected to my holding myself personally responsible for my official
acts. When Mr. Peyton called again, I informed him that, as soon as
practicable, I would repair to Jackson, and put myself in consultation with
my friends; and I requested him to call on me on Friday evening, the 24th of
November, at the Mansion Honse, Jackson. Immediately thereafter, fearing a failure of the mail stage, I got my friend, Mr. Henry Chambers, to
go twelve h1iles for a carriage to take me down, which, however, he failed
to obtain. About the time Mr. Peyton delivered his message, Mr. Prentiss, Forester's partner in the Choctaw speculation, was attacking me in
the court-house; objecting to my competency as a commissioner, and menaced me with impeachment-the highest threat that can be made against
a public officer!
I was still resolved, however, on gratifying gentlemen; and on Friday
evening I arrived in Jackson, and put myself in communication with my
friends. Before entering into any details or explanations, I handed one
of them a sealed letter, authorizing him, or either of two others therein
named, to accept for me the invitation, leaving the subsequent arrangements
for matter of conference. My friends, however, positively objected. It had
been, as I was then informed, a matter of consultation among them for
several days; and they had unanimous~ agreed that, acting as a public
officer, in a great public cause, where I was liable to come into collision with numerous parties, and where one challenge, if not fatal in its
results, would be followed by others, I was under no obligation to make
any thing arising out of my public duties a personal matter, but, on the
contrary, was bound to reft!se to do so. This conclusion they had arrived
at, evPn before hearing of the course pnrsued at Hillsborough towards
me, placing my reputation in jeopardy at the moment a demand was made
on me for personal satisfaction. They urged, therefore, my immediate refusal. This, however, I declined doing; having still a disposition to
gratif~r Colonel Forester, as soon as I could with a proper regard to the
higher obligations due to myself by the charges publicly made against me.
I accordingly addressed the following note to Mr. Peyton:
MANSION HousE,
Jackson, Friday evening, November 24.
SIR : I can take no specific step in the matter suggested by you to me
at Hillsborough, until the neccessary arrangements are made for the defence of my official character against the late unwarrantable proceedings
against me before the board of commissioners-arrangements requiring my
immediate return home, and which my friends here, whom I have consulted, urge me to make. .!is soon thereafter as possible you shall hear
from me.
I have the honor to be vour obedient servant,
.
JOHN F. H. CLAIBORNE.
Hon. BALlE PEYTON.

Without waiting to rest, I started immediately home, and set about arranging materials for a full exposition of the Choctaw speculation, and
my course towards it. I well knew the necessity of doing this promptly;
because the same set of speculators who are seeking to engage me in
personal conflict, and thus occupying my attention, are, at the same moment, straining every nerve to effect my removal at Washington by mis-
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:representation. But the gentlemen gave me only a shoit lease. Before I
bad recovered from three nights' travel in the stage-perhaps the very
day after my arrival-Mr. Peyton, with Captain Guion, called at my
house, and said he had received my note, but that it was his duty to insist on being referred to a gentleman to whom he might make a more
definite proposition, and receive a definite reply. I expressed my regret
that he had not considered my note as sufficient for the time being; that
he was himself at. Hillsborough, and must perceive the force of the circumstances alluded to by me, and, in my view, should at least have waited a reasonable time, until I reopened the correspondence. Mr. Peyton
deemed that inadmissible, and went into some details as to the punctilio
regulating these matters. I could only repeat my regret, and informed him
that a friend would wait on him next day. Captain Guion then inquired
if he would be at liberty to make a communication to the same gentleman, the nature of which he did not suggest; and he was answered in
the affirmative.
In the evening I had a consultation with my friends, and they all concurred in the opinion of my advisers at Jackson, and recommended me
to send a peremptory refusal, and on the same grounds recited above,
and for still more imperative reasons growing out of documents I laid before them. The friend who waited on Mr. Peyton brought me from him
the following note:
CoNCORDIA, LouisiANA, November, 1843.
Sm : An article, purporting to be editorial, appeared in the Vicksburg
Sentinel and Expositor of the lOth instant, in which gross imputations are
cast upon my character. Having avowed yourself the author of the said
article,* I demand of you honorable satisfaction. I refer you to the Hon.
Batie Peyton, as my friend in the matter.
I am, with due respect,
JOHN B. FORESTER.
Ron. J. F. H. CLAIBORNE.

I returned the following answer :

NovEMBER 29, 1843.
Sm: Acknowledging myself personally responsible for any injury I inflict that cannot otherwise be atoned for, I decline accepting the invitation
given by you in behalf of your friend, Colonel Forester, because I must
first vindicate my official character, and repel the infamous calumnies heaped upon me at the very moment yon made your call at Hillsborough, and
immediately subsequent thereto, by his friend and partner in the Chocta\V
speculation, and by others concerned with him. Those charges, now affecting my reputation, and, in a certain contingency, my memory, were
made by one who was privy to your call, who knew the design of your
visit to Hillsborough, who accompanied you thither, and who well knew
the embarrassing position in which such a course would place me, of fighting in mortal combat one partner, with the threat of impeachment, made by
the other partner, hanging over me. In either event, l was to be the loser.
My life and reputation both at stake; if I iost the one, the other would be
• This is a mistake• I never so avowed myself.
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stained with charges made, but not repelled. Such a course is ~ntirely inconsistent with the fairness and equality which, it is lmderstood, should
exist in these matters. Those charges, and others, made by the copartners
of your friend, in consequence of the course my sense of duty to the country compelled me to pursue in reference to the Choctaw speculation, have
created responsibilities greater than any arising out of the responsibility I
may owe to your _friend. I have a public duty to discharge, of a high and
grave charar:ter; 111 the course of that duty I have felt compelled to charge
fraud upon yom friend, who is largely concerned in claims I am appointed
to investigate ; that investigation has been prevented and broken up by
the partner of your friend, accompanied with threats against my official
character, uttered in the most vindictive spirit. Under such circumstances,
I do not feel bound, as I otherwise might, to accept the challenge of Colonel Forester. And he himself, and his partner in a speculation I am
competent to expose, have intr.rposed the chief obstacle to that acceptance
themselves. They themselves have released me from a responsibility
that, under other circumstances, according to my note in the " Sentinel," I
should have been prompt to shoulder, though contrary to the advice of
e\·ery friend whom I have consulted. I regret, sir, that I am thus compelled to refuse any call made through you.
Very respectfully, &c.

JOHN F. H. CLAIBORNE. ·
Hon.

BALIE PEYTON.

On the same day I received a demand from another source, to which
. this was my answer:
NATCHEz, November 29, 1843.
SIR: I have this day received your challenge, through your friend,.
Captain Guion. Whatever I have said and done, in reference to the Choctaw claims, has been said and done in my capacity of counsel for the United
States, bound, by the most sacred obligations, to employ every means in
my power, legal and moral, to expose any fraud, actual or presumptive,
practised or in contemplation, upon the Government, the Indians, or the
people of Mississippi. In discharging these high duties, I know no man,.
and acknowledge personal responsibility to no man or set of men. In the
article in the "Sentinel," to which you take exceptions, I charge that the
board of commissioners, of which I am a member, was deceived into favorable judgments upon some of the Choctaw claims, on the point of contracts, hy perjured witnesses. I repeated the charge in your face at Hillsborough, and would have established it then before the board, if you and
your coadjutors had not broken up the investigation, by alleging that I
had prejudged the claims by the publication in the "Sentinel," and was
therefore not competent to act, when you well knew I had merely called
the attention of the people (who are deeply interested in the issue) to the
fraud. The single question of fraud, and not the general merits of the
claims, was to be inquired into. I say, I reaffirm the charge; and, so help
me God, I mean to prove it, unless I am ambushed, or slain in the street,
or removed from otEce by the intrigues and power of a combination extending in every direction, and whose displeasure I have dared to incur.
But, sir, you. are the last man who should except to my conrse. You
are deeply interested, report says to •the amount of one or two hundred
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sections. You should therefore court investigation, and not stifle it, by attempting to kill off or remove the individual who charges fraud. I have
taken, and still do take, a broad and equitable view of these claims. I
feel deeply for the impoverished and plundered Choctaw. \Ve were born
on the ::;arne soil, and under the same sky. I would remove him to the
west, and shield him from the rapacity of the speculator. I have charged
fraud only upon a single point. But you, sir, when a member of the Legislature, in 1836, acting under oath, after the examination of numerous
witnesses of distinguished standing, pronounced a sweeping verdict against
these claims, and charged fraud, and perjury, and profligacy, upon all
concerned; and upon the strength of those charges, supported by the influence of your name, I refused to sustain them in Congress.
I have never animadverted upon you in reference to these claims, having, until very recently, regarded you not as a speculator, but only as a
lawyer, employed to prosecute them for speculators. Bnt, whether you
<.:boose to be regarded as attorney or speculator, I deny the slightest accountability to you, or any one else, for any step I may choose to take to
protect the public interest in the legitimate discharge of my duties. And,
in resisting a combination so formidable, I feel perfectly justifiable in invoking to my aid, anti to the aid of the country, the moral influence of the
press, so far as the power and the threats of your associates have left the
press free to act. A thousand frowns, and a thousand challenges, will
not deter me from my duty, if I am permitted to discharge it. My blood
will not acquit the parties implicated of the charge, nor wash out the suspicions that rest upon their transactions. Investigation, deep, broad,
searching, and uninterrupted, can alone settle the point. Bullying and
dragooning, and even assassination, will not do it.
As for your note, it is so rude and offensive, so much out of the tone
adopted by gentlemen in applications of this n:J.ture, I herewith return it.
JOHN F. H. CLAIBORNE,
United States Commissioner.
S. S. PRENTiss, Esq.
It is impossible for me to predict how many more of these agreeable
invitations to "coffee and pistols for two" I am to receive ; but I am
bound to believe that some of the parties concerned never intended there
should be a formal meeting between Colonel Forester and myself, though
they designed he should have all the glory of sending a challenge to a
man placed by tlwir own act in a position to forbid his acceptance. If
they intended we should fight on fair and equal terms, why threaten
me with impeachment at the moment of sending the challenge ? And, if
they design to impeach, why force me to fight, or distract my attention
with challenges, until I had made preparations for defence? They have
every advantage. They are a band of men associated for a gigantic speculation, with capitalists, lawyers, prompt and willing witnesses, and even
their regular bullies, to back them. I am an officer of Government, opposing their schemes, exposed to their malice, all I say or do liable to be
perverted, and my errors magnified into crimes. Surely, where there is
so much disparity, the party having the advantage should resort to no unfair means .to quash a scrutiny or put down an adversary.
I leave t'his matter in the hands of the country, for it was in its service
I incurred the hostility of this band of speculators. In the early stages of
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the commissioH, I was on intimate terms with some, on amicable terms
with all of them, and was praised and applauded by them for the liberality and fairness of my course. This is notorious. But no sooner did the
course of events, the communications from the department and from other
quarters, satisfy me that our action had been too precipitate, and that it
was my duty to atone for my error by advising a suspension of the scrip,.
than the whole pack opened in full cry upon me, and determined to frighten me out of office. If I had permitted the bandage to remain upon my
eyes, and the plugs in my ears, or consulted my personal interests, my
career would hav~:; been both peaceful and profitable. So much for
these matters. As a public officer, I have my defence to make, whenever
I am formally attacked. I trust in God it will be satisfactory ; and my
friends may be assured, great as are the odds of many against one, I will
not shrink from any ordeal through which it may be my lot to pass.
JOH.N F. H. CLAIBORNE.
NATCHEz, November 30, 1843.
Endorsement.

Respectfully referred to the Secretary of War, December 16, 1843.
T. HARTLEY CRAWFORD.

Vv.
NATCHEz, December 1, 1843.
SIR: I this day transmit two documents to the Commissioner of Indian
Affairs, which I beg you to do me the favor to read.
They will show you the state of things existing here, and the necessity
of making some alteration in the law adjusting these claims.
No board of commissioners can ever proceed with honor, or elicit the·
truth in these claims, if speculators are allowed to appear, with their lawyers, and interrupt and insult the board, or any member of it. If they
choose to make arguments, let those arguments be filed, in writing, or
made before the department, but they should be prohibited from appearing otherwise. I was recently, on two occasions, grossly insulted by an
attorney, himself a speculator, and my only alternative was to bear it in
silence, and thus preserve the dignity of my office, or to retire from the
court room.
These men are determined to get rid of me, as they know I am capable
of exposing their frauds.
My advice, sir, is, that the commission should be suspended; and, if you
think fit to order me to Washington, I will lay before you information it is
highly important your department should have.
The board, I understand, adjourned to meet again on the fourth Monday in December-the place unknown to me. I was not consulted as to
the adjournment, nor as to any of the subsequent arrangements, though
present in my place. It seemed to be taken for granted, in consequence
of the opposition of the speculators, that I was no longer a member of the
board.
As I have been thus unceremoniously ruled out, I shall not rejoin the
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board until I hear your pleasure in the matter, and that of the President
of the United States, before whom I beg yon to lay this letter.
Unless I receive some intimation from the department to the contrary,
I intend, during the present session, to submit all my official correspondence and papers, with a memorial setling forth the condition of things, to
Congress.
Any communication which you choose to favor me with, please address
to this place.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE,
United States Commissioner.
Hon. J. M. PoRTER,
Secretary of War.

Ww.
LouiSVILLE, 1\-hssrssrPPI, December 4, 1843.
SIR : We communicate to you copies or the separate opinions of Commissioners Claiborne and Graves, filed the 25th of February last, on several
applications made by Messrs. Poind~xter and Kirksey, who had filed a
protest against the Choctaw claims.
We have the honor to be, very respectfully, your obedient servants,
RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,

Commissioner of Indian .!Jffairs.

Opinion oft he commissioners on the application filed by Chapman Levy,
Esq., in behalf of Messrs. Kirksey and Poindexter, delivered and filed
25th Februm·y, 1843.
The commissioners have considered the application made by James
Poindexter and E. B. W. Kirksey, through their counsel, Chapman Levy,
Esq., to be furnished with the names of all Indian claimants whose cases
have been investigated by the commissioners, together with a copy of all
the evidence adduced in support of each case. This application is said to
be grounded on a suggestion, in the nature of a protest, heretofore filed in
this office by the present applicants, alleging that many of these claims,
brought and to be brought before this court for investigation, are fraudulent, and ought not to be allowed; and it is urged, by the distinguished
counsel representing the applicants, that this application should be granted,
to enable them to ~pecify the particular cases and acts of a fraudulent character that may exist. We have, by the acts of Congress from which we
derive our authority, been constituted a court of record, with all the powers necessary to compel the attendance of witnesses whose testimony may
be necessary in the investigation of any case presented before ns; and we
consider it our duty not only to hear the testimony in favor of the claims
of the Indians, but also to hear any tastimony which may be adduced,
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tending to prove any claims on application false and fraudulent, whenever
a proper and sufficient showing is made to induce us to believe that false,
fraudulent, and unfounded claims have been or are about to be set up for
allowance. We consider ourselves, in relation to these claims, the legitimate guardians of the Government, and feel it to be a part of our duty to
protect it against tt.e perpetration of fraud upon its rights. Into our hands
has been intrusted a full commission of these important interests of the
United States, as is evident not only from the plenary powers with which
we are invested, but from the fact that Congress, in maturing the act under
which this commission is constituted, unanimously agreed to dispense with
the service& of the district attorney, who had been specially directed to
represent the Government when the former commissioners were in session; and this commission, without exposing itself to the imputation of arrogance, and with a proper confidence in its own integrity and means of
information, should feel that it is fully competent to protect the Government against the wholesale and sweeping frauds which, it is alleged, are
about to be committed ui1der the cover of the Choctaw claims. At the
same time, they are willing, nay, anxious, to subject every claim to these.
verest scrutiny. Acting as agents of Government, they are determined to
throw open the door of investiglltion as widely as practicable. They invite
the co-operation of all good citizens in the suggestion or discovery of existing or contemplated frauds. They have endeavored to give the utmost
publicity to their proceedings by hanabills, and by advertisements in every
paper in the State. Their office, their records, and their course of procedure, are open .to the inspection of any one who thinks fit to attend. They
have postponed final action on cases where sufficient testimony has been
collected to enable them to report to the supervising power, purposely that
opportunity might be afforded for the production of antagonistical testimony,
and they have all along been determined to giv:e as wide a latitude to the
course of investigation as may be warranted by the rights of the parties,
and the long and universally recognised rules of proceedings in courts of
justice; and the commissioners here feel bound to state that the Choctaws
and their attorneys have attempted to interpose no obstacle in the way of
these determinations. On the contrary, in their petitions now on file in
this office, they have challenged scrutiny, and invited the commission to
adjust all the preliminaries for a full and thorough investigation.
The commissioners will grant not only to the applicants in the present
instance, but to every one desiring it, full and free inspection of the records,
and of all the documents on file, having any connexion with the claims,
with the privilege of transcribing any portion thereof deemed material; but
they cannot so far suspend or embarrass their proceedings as to undertake
to furnish a full transcript of the records of this court.
If they granted it in this instance to the applicants, they might be called
on to-morrow, and the day [after,] and so on, till the close of the year, by
other persons equally entitled, until the two years to which this convention
is limited should have expired, without any substantial progress having
been made in the important business which the commission is expected to
conclude. The commissioners have been enjoined by the department to
use all practicable despatch in the adjustment of their claims-claims the
very magnitude of which demands they should be cautiously but speedily
advanced. This is alike demanded by the views and expectations of the
Government, and by the great and vital interests of the State of Mississippi;
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f0r, until they be settled, a large portion of the titles to the real estate of the
country must be held in abeyance ; doubt and uncertainty will haug over
all the iuterior counties, retarding emigration, and diminishing the value
of lands; obstacles be interposed to that most material of all the elements
of social-prosperity-the free transfer and disposition of property-and a
large nnm ber of our citizens be harassed by vexatious and expensive litigation. The whole scope and tenor of the law under which this board
was organized was, to protect the bona fide purchaser of the public domain
by pre-emption, and otherwise to establish, as promptly as may be, the
claims of such of the Choctaws as shall be found to be just, to relieve the
State of Mississippi of a population•that contributes so little to the common
wealth, and to do that justice which, by solemn treaty stipulations made
twelve years ago, this powerful nation engaged to do to an unlettered and
defenceless people-justice which they now come forward and pray to be
performed, and which the commissioner~ believe it is the pride of their
Government to render, even to the most humble of its citizens.
The commissioners repeat, that they will permit, to any one desiring
it, full and free inspection of their records and such evidence as has been
or may be taken before them. They will hear any respectful suggestions
of fraud about to be attempted, or of fraud already practised, in the established rule of any claim, no matter by whom made; but such suggestion
must conform to the rules of proceeding recognised in all courts where
frauds are the subject of investigation. It is an established rule of chancery proceeding, to which investigation of the character before us closely
approximates, that allegations of fraud must be specific. This is a wise
and salutary rule, intended to give the maligned party an opportunity to
rebut the charge, and defend himself against the consequences. In applying this rule to sugges:tions made, or to be made, of frauds against the
claims presented, or to be presented to ns for investigation, we shall require, before or during a special examination, that all charges shall be
specified, in relation to the character of the fraud and the particular case
in which snch fraud has been or may be about to be practised ; and suggestions must be verified by the affidavit of some credible witness. If we
were to depart from this rule, this investigation would be protracted to an
indefinite period. Vve might be called on every day to commence a new
investigation of sweeping allegations of fraud, to be supported by a host
of witnesses, subpcenaed at the expense of the Government, from every
quarter of the Union. Applications for delay might be constantly filed, so
as to frustrate the object of the commission entirely. The parties whose
claims might be thus indiscriminately attacked would not be advised of
the nature of the objections until after all the details had been disclosed;
and then they, in turn, would be entitled to demand time to collect and
produce rebutting testimony. Every individual in the community prejudiced against the Choctaws or against the claims, whether from vagrant
rumor or from interest, who conceived it his duty to protect the Government, or maliciously to defeat the rights of others, might file his general
suggestions of fraud; and, the precedent established in the present instance,
we should be bound to listen to every such application, and during the
term prescribed for our labors, in all probability, not 100 cases would be
adjudicated. To adopt a rule, therefore, of this nature, or to acquiesce in
the present application, would, in effect, suspend our functions, disappoint
the expectations of the department, and, in fact, amount to a denial of jus-
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tice to the claimants. We feel bound, therefore, to refuse the application
:filed by the counsel of Poindexter and Kirksey on the 20th instant ; and
in this view of the case we are fully sustained by the opinion of::the War
Department and Office of Indian Affairs, as will be shown by the following
extract from a letter from the Commissioner, dated the 8th instant: in .reply
to our note covering copies of the protest of Poindexter and Kirksey, and
the petitioners, in answer thereto, filed by the attorneys to the Choctaws.
The Commissioner says: "In reference to that branch of your suggestions, and inquiring if it would not be proper for the board to require of
any person desiring witnesses to be summoned at the expense of the Government, that he shall make affidavit, setting forth the facts which he
expects to prove by such witnesses, in order to show the materiality of his
testimony, the Secretary (of War) and myself are of opinion that this
should be done by all means, otherwise the Government may be burdened
with heavy expenses for the summoning and attending of witnesses on
behalf of the United States, whose testimony would be wholly irrelevant,
and those witnesses themselves incompetent. To guard more effectually
against such an abuse, I would suggest the propriety of requi1·ing the applicants to swear, further, that the proposed witness or witnesses are material, and not interested in the issue. This, it strikes me, would be proper,
becanse you will be probably often called on for subpamas for witnesses
in cases that you have not reached or examined at all, or but partially."

Endorsement by the secretary of the board.
"Opinion of Commissioner Claiborne upon the application of Kirksey
and Poindexter, delivered 25th February, A. D. 1843, filed 25th February,
1843."
DECEMBER 3, 1843.
I do certify the above to be a true copy of a paper now on file in the
office of the Choctaw commissioners, with the above endorsement on the
back thereof.
Test:
JOSEPH GRIGSBY,
Secretary pre tem. to the Commissioners.

OPINION OF MR. GR<\.VES.

James Poindexter and E. B. W. Kirksey, Esqs., who have heretofore
:filed a suggestion charging fraud upon the claimants claiming under the
14th article of tbe treaty of Dancing Rabbit creek, and protesting against
the establishment of said claims, now demand, through their attorney, C.
J. . evy, Esq., and to that effect made a mark in writing1st. That they may be furnished with the name of each Indian claimant,
and the evidence adduced in support of each claim, as well to those
cases which have been presented to the commissioners as to those which
may hereafter be presented. They state that the object of their demand is
to be informed of the character of each claim, and the evidence to support
it, that they may, 1-Jy the introduction of evidence, be enal1led to protect
the Government against the establishment of fraudulent and unfounded
claims.
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They allege that they arc prepared to prove a large proportion of the
claims unfounded and false; and state that it is necessary for them to be
furnished with the above information, to enable them to give the proper
app.lication to the evidence that can be adduced.
2d. Their sccoud application is in substance the same as the first, with
this additiq'rt·; they request the investigation to be suspended until the evidence they asked for is furnished them, and ask that the attendance of
witnesses may be enforced.
3d. They in their third application state, if their other applications fail,.
they require the right, by their own clerk, to take a copy of the cases already
investigated, and to be investigated, and the evidence adduced, in order
that they may be enabled to give the proper direction to the evidence that
they are in possession of to prove that a large mass of the claims presented
under the 14th article of the treaty of Dancing Rabbit creek are fraudulent
and unfounded.
The chief difficulty in granting the first application (and the second being
in substance the same) is the almost impossibility of the secretary of the
board to perform the labors which would thus be required of him. If these
gentlemen can make this demand of the commissioners of right, then any
citizen or citizens of the State or United States can make a similar demand,
and thus the labors of.the secretary, nay, of a dozen secretaries, would be
endless.
Is there any guarantee that the evidence required, if furnished, would be
employed solely for the purpose of collecting opposing testimony ? There
ought to be some assurance that it would be employed in good faith for
this purpose, and no other. These gentlemen are not Gffi.cers of the Government, and should not be permitted to act informally as such, and require evidence to be furnished them, and witnesses to be summoned, at
the expense of the Government, without showing that the evidence will
be employed for the sole purpose of collecting opposing testimony to the
claims, and without an affidavit showing the facts [they] would prove
and the materiality of their testimony.
If the secretary of the board will undertake voluntarily to furnish the
copies of the evidence required, I am entirely willing he should do so. I,
as a commissioner, cannot require it of him.
As to the third application of the gentlemen, I feel no difficulty in granting it on my part, and do so cheerfully. The proceedings of the board of
commissioners are public, and any citizen can attend who will, and take
notes of its proceedings and of the evidence furnished. I am willing to
grant to thes~ gentlemen, and any others, the privilege of taking copies of
the evidence already filed, or to be filed, in order to enable them to procure evidence in opposition to any claim which may come before the commissioners, and will afford them every facility which can reasonably be
given or expected.
It is the duty of the commissioners to ferret out fraud, if they suspect its
existence in any case which may come before them. They can summon
witnesses, whom they may think can give important [information] in behalf of the Government of the United States, without waiting to be required to do so by any person; and it is their solemn duty to do so. They
are therefore not only the judges between the claimants who come before
them and their Government, but are especially the counsel and attorneys of
the Government. They, however, earnestly desire the co-operation of
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'
these gentlemen, and all others,
in detecting and exposing all frauds which
have been committed, or attempted to be committed, upon the Govern_.
ment of the United States by any Indian claimant or his agent or attorney, in any cases which have been or may come before them.
These gentlemen request a suspension of final action of this board in the
cases before them until they can have an opportunity to give proper direction to the evidence in their possession: and request tha:"t the attendance
of witnesses may be enforced.
They have had already a month or more to prepare their evidence, and
have been summoned to attend before the commissioners, to testify in behalf of the United States, and to produce all the evidence they may have in
their possession. They both failed to attend before the board. It is due
to Mr. Poindexter to say, that, in a letter addressed to the commissioners,
he states that he is prevented by indisposition from obeying the summons
of the commissioners.
I am willing to give some further time, and am clearly of opinion that the
attendance of Messrs. Poindexter and Kirksey at least should be required,
and they be made to tell what they know in opposition to any of the claims
under the 14th and 19th articles of the treaty, and to exhibit all the evidence which they have in their possession to enable the commissioners to
give a proper direction to the evidence, and to judge of the propriety of
appointing some agent to collect evidence in behalf of the Government, in
pursuance of the power given them in section 3 of the act of 1838.
In relation to the question of interest, named by R. H. Grant, in his .
deposition, as a reason why he could not testify, it is my opinion that he
should be required to testify further. He having an interest in some of the
claims is no reason why he should not testify in relation to cases in which
he has no interest, although they may depend upon similar evidence with
those in which he has an interest. He has acquired a voluntary interest in
this matter; and this objection ought not to come from him. It is an
every-day practice in courts of chancery for persons to be called upon to
answer, under oath, as to their own fraudulent practices. It is therefore
no just ground of objection to his testifying adversely in relation to any
claim which may come before this board."'
But, as he verbally requested the commissioners to allow him further
time, to enable him to arrange his testimony, and to ascertain the cases in
which he had an interest, and then to separate them from the balance, I
am willing to grant him and others further delay, consistent with the in.t erest of all parties and the proper despatch of business.
RALPH GRAVES.
FEBRUARY 25, 1843.
The above is a true copy from the original on file in the office of the
commissioners, and marked on the back thereof by the secretary in these
words : "Opinion of Commissioner Graves upon the application of Kirksey
and Poindexter; delivered 25th February, 1843; filed 25th February, 1843."
Test:
JOSEPH GRIGSBY,
Secretary pro tem.
DECEMBER 2, 1843.
• Commissioner Claiborne, on t h e - of May, denied that an agent or party could not be compelled or required to testify in cases in which he had an interest. Mr. Graves dissented, and said
he must testify in all cases.
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Endorsement.
DEcEMBER 16, 1843.-Respectfully referreLl to the Secretary of War.
T. HARTLEY CRAWFORD.

Xx.
LouiSVILLE, MISSISSIPPI, December 4, 1843.
SIR: We enclose you a copy of a letter of the 16th June, from Mr. McRae, addressed to the board of Choctaw commissioners, and the reply of
the commissioners thereto. The letter of Mr. McRae will show when he
commenced subsisting the Indians, and the reply of the commissioners the
number probably [subsisted.]
We also enclose a copy of a letter of Mr. McRae, the emigrating agent,
addressed to the commissioners on 17th July, and the reply thereto of thecom missioners.
We have the honor to be, very respectfully, your obedient servants,
RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .ll.ffairs.
0LD YAZOO VILLAGE, June 16, 1843.
GENTLEMEN: l'dy in~tructions from the department require me to furnish provisions "for subsistence of Choctaw claimants, and their Indian
witnesses, during their attendance at the sitting of the commissioners appointed under the act to provide for the satisfaction of claims arising under
the fourteenth and nineteenth articles of the treaty of Dancing Rabbit
creek." The commencement of the investigation of these clairns at this
place on the Sth instant rendered it necessary for me to enroll such as are
present for that purpose, and to place them on the subsistence list. I accordingly did so, and placed on that list, on the succeeding day, at their
earnest solicitation, twenty-seven heads of families, who, as they represented, and I doubt not truly, were in a starving condition, embracing in
the aggregate one hundred and twenty-four persons. The number has
continued to increase, from day to day, by new arrivals here, until it no\V
amounts to thirty-seven heads of families, embracing, in the aggregate,
two hundred and fifty-two persons; and others are here to enroll their
names, who will necessarily have to be provided for in the rations of to-day.
The entire appropriation for subsistence is limited to the sum of $15,000~
and my instructions enjoin upon me the most rigid economy in its proper
expenditure. Besides, the consideration of making this sum hold out for
the entire subsistence is enforced upon me as the discharge of a public
duty. To enable me to effect this important object, I have resr~ectfully to
request that your board will pass some order fixing upon the number of
heads of families supposed necessary to be preseut in the progress of the
investigation of their claims, or make such other arrangements upon this
subject as your discretion may suggest, and that I may be advised of the
same, and furnished with a list from your otfice, from time to time, of the
names and number of claimants you may, in your judgment, deem necessary to be present; and also of the names and number of their Indian wit-
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nesses. Without some concert of arrangement on this subject between the
commissioners and the agent, it will be difficult for me to pursue this branch
of my business with economy, and, at the same time, to ensure with certainty the detention here of the proper number of claimants; and the proper
witnesses themselves to be in attendance upon the commissioners, as the
investigation of the claims progresses.
I shall certainly be compelled myself to arrest the supplies to so gre~t a
number of the claimants, at one time, as, from present indications, I have-evi• dence to believe, will present themselves for subsistence. I am disposed to
extend every liberality, in the discharge of my business, towards these unhappy people, which is consistent with the benevolent object of the appropriation; in addition to this, my sympathy for the distresses of weak and
oppressed humanity would lead me to bestow bounties where I have
neither the means nor the power to confer them; but my instructions and
my duty are paramount to all obligations to the performance of which my
feelings would dispose me. They must be strictly pursued, and they enjoin
upon me the necessity and propriety of this communication.
Very respectfully, your obedient servant,
JOHN .T. McRAE,
Em'g and Sub'g .flgent'for 1·emoval of Choctaws now east.
Hon. JoHN F. H. CLAIBORNE, ( Choctaw Commissioners.
RALPH GRAVES,

A copy.

Test:

s

JOSEPH GRIGSBY,
:Secretary pro tempore.
BoARD oF Cnoc'l'AW CoMMisSIONERs,

June 17, 1843.
Sm: In reply to your letter of the 17th instant, we give it as our opinion
that forty families per week are as many as you should subsist, and this
number should include the claimants and their witnesses to be examined
by the board. We shall probably average five cases per day; but the
number suggested will give you sufficient latitude to include the witnesses
that may be required. The parties can furnish you with a list of the claimants, on the first day of every week, to be brought before the board; and
as fast as their cases are disposed of, they can be struck from the subsistence
roll. A similar list of witnesses can be furnished von at the same time.
Our secretary will be requested to hand you,· every evening, a list of
the claimants and their witnesses that have appeared before the board,
and whose attendance we may not require thereafter. These suggestions,
we think, will enable you to make the appropriation go as far as possible,
and to apply it, as it was evidently intended solely to be applied, to the
subsistence of the Indians only, when they are required to be actually in
attendance on the board.
Very respectfully, your most obedient servants,
RALPH GRAVES.
JOHN F. H. CLAIBORNE.
J. J. McRAE, Esq.,
Em'g and Sub'g .flgent for the Choctaws east of the Mississippi.
I
A true copy from letter book.
JOSEPH GRIGSBY,
Secretary pro tempm·e to Commissioners.

-'---- ----"-~
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OLD YAzoo VILLAGE, July 17, 1843.
GENTLEMEN: Under my instructions of the 12th ultimo, advising me of
the final action of the Secretary of War and President of the United States
on the report of Messrs. Murray and Vroom, former Choctaw commissioners, and accompanied by lists showing the different dispositions of the
cases therein investigated, with certificates of scrip for those Indians to
whom it has been awarded, I propose to hold a council, on the 31st instant,
with the Cobb Indians, in the vicinity of Hopahka, on the subject of the
final settlement of their interests by the Government, and the consequent
emigration of those whose cases are entirely disposed of. The tenor of my
whole instructions centemplates the co -operation of the commissioners with
the removing agent in the business of emigration, and it would afford me
much pleasure to have my movements seconded by your presence on that ·
occasion.
My instructions of the 11th of April last suggested to me the propriety
of securing the services of your interpreter on all important occasions which
may seem to me to require the aid of his intelligence and skill. The subject of the emigration of the Indians to their western homes, as their interests are settled here, being one of paramount consideration with the
Government, and the efficient prosecution of measures necessary to effect
it being enforced upon me by the highest obligations of duty and my mstructions, as I have to request the aid of the interpreter to the commissioners to explain fully, and without doubt, as communicated to me, the
intention and desire of the Government towards those unfortunate and
oppressed people, for whom we hope that our united co-operation, under
the kindly influences directed to them by the present administration, will
effect brighter hopes and better interests.
·
Hoping to be provided with the aid of your interpreter, aud to be sustained
by your presence at the council, in endeavoring to promote this cherished
design of the Government, I have the honor to be, very respectfully, your
obedient servant,
JOHN J. McRAE,
Em'g and Sub'g .llgentfor Choctaws now east.
Messrs. JoHN F. H. CLAIBORNE,~ Ch oct aw Commzsswners.
· ·
RALPH GRAVES,
A copy.

Test:

JOSEPH GRIGSBY,
Secretary pro tem.

YAzoo OLD VILLAGE, .July 20, 1843.
SIR: We have received your communication of the 17th instant, informing us that, in pursuance of instructions from the department of Indian
Affairs of the 12th ultimo, you propose to hold a conncil on the 31st instant
with "the Cobb Indians, in the vicinity of Hopahka, on the subject of the
final settlement of their interests by the Government, and the consequent
emigration of those whose cases are entirely disposed of. The tenor of
my whole instructions contemplates the co-operation of the commissioners
with the removing agent~ in the business of emigration, and it would afford
me much pleasure to have my movements seconded by your presence on
that occasion."
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The commissioners presume that the co-operation expected from them
by the department is an efficient one-that of disposing of the cases which
may come before them with that despatch which is consistent with justice
to all the parties concerned, and to aid you, when they· can conveniently,
with the services of their interpreter. All this the commission~rs will·mdst
cheerfully do, and anxiously desire. We would remark, that'·Hopal:il.r·a is
·upwards of forty miles from this place, and that if our interpreter should
leave us, the business before the board would unnecessarily_ h!'J stopped for
at least five days, and perhaps for one week, during which :time the Indians now here would have to be fed by the GoYernment. ·:We understand
you intend to hold a council, at some subsequent period;,\vith 'the· Six
Towns Indians. We presume there will be the same neces~Hy for the use
of the interpreter to the board that there is on the occasion alluded to in
your communication; there will necessarily be the same los\l· ·of time, if
not more:
·
We would therefore respectfully suggest, t!tat as you have supplies already at this place, and it being nearly a middle ground between the Indians east of Pearl river and the Six Towns, that you hold your council
here, and let one council answer for all; at which time you can have the
use of the interpreter to the commissioners, and when the· commissioners
will cheerfully render any aid which you may require of them.
We have the honor to be, very respectfully, your obedient servants,
JOHN F. H. CLAIBORNE.
RALPH GRAYES.
JonN J. McRAE, Esq .
. A c_opy of letter on letter book.
JOSEPH GRIGSBY,
Secretary pro tem. to Commissioners.
Endorsement.
Respectfully referred to the Secretary of War, December 16, 1843.
T. HARTLEY CRAWFORD.
Yy.
LouisVILLE, MISSISSIPPI, December 4, 1S43.
Sm: We enclose copies of two letters of the Ron. Thomas J. Word,
agent to collect testimony on behalf of the United States, clated 7th August
last, addressed to the board of Choctaw commissioners, and the replies of
the commissioners thereto.
We respectfully request a copy of the contract furnished to Commissioners Murray and Vroom, and referred to in the letter of Mr. ·word. We
would also ask to be furnished with a copy of the law of 1842, creating the
boa'rd of commi~sioners, as the copy heretofore furnished has been lost or
mislaid.
We have the honor to be, very respectfully, your obedient servants,
RALPH G RA YES.
WILLIAM TYLER.
Hon. T. HARTLEY CRAWFORD,

Commissioner of Indian .ll.tfairs.
f
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YAzoo 0Ln VILLAGE, ,/lugust 7, 1843.
Honorable Board of Commissioners:
QENTLEMEN :·Permit me to inquire whether it is the intention of your
board to furnish me with Instructions for the government of my action as
ag~nt to collect testimony on the part of the United States, in relation to
the: claims of the Choctaws now under investigation before you, or whether
I am·tO be~ governed by my own construction of the acts of Congress and
the duties
of the office .
. ··.
Your obedient servant,
.·
·...
T. J. WORD.
Hori·: J. .,)1'.
Ij.
CLAIBORNE,~
C
.
.
.
_
G
ommusszoner.1 .
R:A,_LPH
..
IIA VES,
'~;

~

..

REPLY.
BoARD OF CnocTAW Co)1~IssiONERs,

.!lugust 1, 1843.
Sm: We have received your note of this date, inquiring wheth€r it is
the intention of the board to ftunish you with instructions for the government of your action as agent to collect testimony on the part of the United
States, in relation to the claims of the Choctaws now under investigation
before the board, or whether yon are to be governed by yonr own c0nstrnction of the acts of Congress and the duties of the office. In reply, we say,
doubting the authority of the commissioners to control your action by any
instructions, you being, like themselves, a sworn officer of the Government,
and as capable, if not more so, to decide upon the !ega lity and competency
of evidence, that we do not design to give yon any instruvtions. All the
instructions in relation to the laws under which we are acting, and to the
duties of the commissioners and yourself, are subject to your inspection,
and will be furnished to you by the secretary whenever yon may call for
them. The rule which has been adopted by the board, at the suggestion
of the department, requiring an affidavit in each case, whenever an application is made for the summoning of witnesses at the 0xpense of the Government, to show what facts such witnesses are expected to prove, to show
the materiality of his testimony, we consider to be applicable only to
persons (calling for such a witness) who are not officers of the Government,
and not applicable to the officers of the Government, and especially to those
whose specific duty it is to hunt up evidence in behalf of the Government.
R. GRAVES,
J. F. H. CLAIBORNE,
United States Commissioners.

Hon.

THOMAS

J. vVoRD.

The abo,•e and foregoing is a true copy of a letter on file from T. J.
·w ord, and the answer from the board, found on letter book.
JOSEPH GRIGSBY,
Secretary pro tem.
13
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YAzoo OLD TowN, .!lugust 1, A. D. 1843.
GENTLEMEN: On examining the report of Messrs. Murray and Vroom,.
made 31st July, 1838, to the President, I find, at page 1S of that report, the
following statement, viz : The board also file herewith a document, marked
A, furnished and filed by Charles Fisher, Esq., of North Carolina, as a copy
of a contract entered into with various Choctaw claimants, showing the
terms on which himself and others were prosecuting their claims. This
he stated to be, in substance, the same as all the other contracts entered
into by himself and others, composing a company, with the Indians, for the
purpose expressed in them.
·
The object of this communication is to ascertain whether the copy of
contracts mentioned in the above extract has been furnished the present
board by the departm~~nt; if not, whether a copy or the contracts themselves have been furnished your board by Colonel Fisher, or <IllY member
of the company referred to in the above extract.
Your obedient servant,
T. J. WORD, .!lgent, ~·c.
Messrs. J. F. H. CLAIBORNE,~ cJ07nrrttSSWitC1'S.
. .
R ALPH G RAVES,
A true copy.

JOSEPH GRIGSBY,
Secretary pro tern. to Commissioners-.

YAZOO 0LD VILLAGE,
l'leslwbn Count,y, Jl![ississippi, .!lugust 1, 1843 ..
SrR: We have this moment received your communication of this date,
addressed to us, referring to the report of Messrs. Vroom and Murray,
made the 21st July, 1838, to page 18 of the report, and inquiring if this
board has been furnished with a copy of co11tracts mentioned in said report
as having been furnished by Colonel Fisher, of North Carolina, to said
commissioners, by the department; and if not, whether a copy or the contracts themselves have been furnished your (our) board by Colonel Fisher,
or any member of the company referred to in the extract which you have
made from that report. In reply to your note, we state that no copy of
the contracts alluded to by yon has been furnished this board by the department, nor have any copies or the contracts themselves been furnished
this board by Colonel Fisher, or by any member of the company referred
to in the report of Messrs. Murray and Vroom.
Very respectfully,
JOHN F: H. CLAIBORNE.
RALPH GRAVES.
Hon. Tao MAs J. WoRD.
A cJpy from the letter book of the board of Choctaw commissioners.
Test:
JOSEPH GRIGSBY,

Secretary pro lem.
Endor~ement

by the Cormnissione1· of Indian .!lffairs.

Respectful:y referred to tlie Secretary ff War, December 16, 1843.
T. HARTLEY CRAWFORD.
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Zz.
LouisVILLE, MzsszssiPPI, December 4, 1843.
SIR : We communicate for your consideration the opinion of the superior
court of chancery of this State, in the case of Pickens vs. Harper et. at.,
·involving the construction of the 14th article of the treaty of Dancing Rabbit creek. For other reasons in support of the decision of the chancellor,
we respeetfully refer you to the suggestions contained in our letter to you
of the 15th of April last.
We have the honor to be, very respectfully, your obedient servants,

RALPH GRAVES.
WILLIAM TYLER.
Hon. T. HARTLEY CRA wFoRn,

Commissioner of Indian .ll.ffairs.

• SUPERIOR COURT OF CHANCERY OF THE STATE OF MISSISSIPPI.

James Pickens vs. Logan Harper et al.
No. 2277.
The complainant states, in substance, that at the time of the ratification
of the Dancing Rabbit creek treaty, made between the United States and
the Choctaw tribe of Indians, he was at the head of a Choctaw , family,
having nine children, three over and six under the age of ten years; and
that he was, by the terms of the 14th article of said treat_y, entitlell to contiguous sections of land out of the territory which formed the subject of
said treaty, to wit: one section for himself and a half section for each
child over ten years, and a quarter section for each one under that age.
That at the time of the treaty he was residing in section 6, township
11, range 8 east; and that he applied to have that section, as also
section 7 of same township, and sections 1 and 12 of township 11, range 7
east, reserved from public sale. That he fully complied with all therequirements of said 14th article of the treaty necessary to perfect his title to
said sections of land. That the defendants have since acquired from the
Government the legallitle to different portions of section twelve, of which
he prays they may be divested, and his title declared valid. The answers
admit the material allegations of the bill, and simply refer to the court the
general question whether the complainants are entitled to recover, without
presenting or urging any particular ground of defence. This devolves upon
me the necessity of looking generally into the nature of the complainant's claim; for the rule that a party must recover upon the strength of his.
own title, and not upon the weakness of his adversary's, holds equally in
equity as at law.
It will be seen that the bill proceeds upon the assumption that the complainant, as the head of a Choctaw family, is not only eutitled, in his own
right, to the section reserved expressly to him, but also to the reservations in
favor of each of his children. This, I conceive, is a misapprehension of
the spirit, meaning, ami intention of the treaty.
The treaty, after declaring that such Choctaw head of a family shall,
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upon certain conditions, be entitled to a section of land, proceeds thus: "in
like manner shall be entitled to half that quantity for each unmarried child
which is living with him, over ten years of age, and a quarter section to
such child as may be under ten years of age, to adjoin the location of the
parent." Although this language is somewhat obscure and inartificial, it
is clear, beyond doubt, that it was the purpose of the treaty to make substantive and distinct provisions for the children, independent of the father,
although their title must be considered as following the conditions annexed
to that of the father. The doubt with me is, whether the language referred
to vests the technical legal title in the father to the portion reserved for the
children, to be held for their use, or whether they take directly a clear unencumbered fee to their portions, independent of the father. I am not
advised what construction, in practice, the Government of the United
States has placed upon this article, in emanating titles under its provisions:
whether the grant is to the father, for the use of the children, or directly
to the children themselves.
It is true that no practical exposition of that kind could change any rights
which exist by virtue of the treaty; it would show, however, the construction given by one of the parties to it, which I should be inclined to adopt.
In the construction of a grant, it is the duty of the court to give effect, if
possible, to the intention of the parties. This intention is to be collected
from the words and expressions of the grant itself, and, where there is no
doubt or obscurity, the construction will be most strong against the grantor,
and in favor of the grantee. And, to that end, the court will fill up an
ellipsis, and transpose clauses and sentences, so as to make ita vailable. (Loyd
- vs. Lay et al., Salle, 341; Rusdale vs. Halfpenny, 2 P. Wen., 151; Darrell
vs. Gunner, W,illiam Jones, 206; Hammond vs. Ridgly, 5 Har. and John.
Rep., 345; Howard vs. Rogers, 4 idem, 27S.) I cannot conceive that there
is the slightest pretext for saying that the father is exclusively entitled as
well to the reservation in his favor as to that in favor of his children. This
would violate every known rule of construction, and thwart the plain intention of the treaty. If it was intended that the extent of the reservation
in favor of the father should be measured by the number of his children,
we should expect to find either a regular and proportional increase, or a
gross number of acres reserved to him, according to the number of his children; bnt we find a distinct reservation for the father,and then a separate but
unequal provision for each child. I think, by filling up an ellipsis, and making a slight transposition, the plain reading of the article is, that there shall be
[reserved] to each head of a Choctaw family one section of land, and, in like
manner, there shall be reserved half that quantity for each child living with
him over the age of ten years, and a quarter section to each child under
that age. In the case of Newmanvs. Harris and Plummer, (5 How. Rep.,
.564,) where this provision of the treaty was under discussion, the court
strongly intimate an opinion against the right of the father beyond a single section. Referring to a charge given by the court below, Chief Justice
Sharkey says: "If by this charge the court intended to convey the idea
that the title to the whole 1,2SO acres of land vested in Foster individually,
and no portion of it to his children, or to him in trust for them, the propriety of the charge may be doubted."
If the construction which I place upon the language of the treaty be correct, it will follow that the father is neither vested beneficially nor in trust
to any portion of the land re~erved on account of the children.
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Although there is something, from the awkward structure of the sentence, which gives color to the idea that the father is to take in trust for the
children, yet the spirit and scope of the whole article on that subject is, I
think, opposed to that construction.
I can see no solid reason in its favor. The treaty itself indicates no special or general purpose in favor of separating the legal from the equitable
title as to the reservation in favor of the children,; and, as it expresses
none,I feel bound to presume that none such existed, and that it was not
the intentioh to create such a distinction. The complainant shows that
section six is the one to which he is individually entitled under the treaty,
by reason of his residence thereon; and as he shows no title to section
twelTe, which is here in controversy, his bill must, according to the view I
have taken of it, be dismissed. But as tho defendants have allowed him to
progress to a hearing on the merits, without taking the objection upon
which the case turns, each party will be directecl to pay his costs. Let a
decree be prepared accordingly.

I, R. L. Dixon, clerk of the superior court of chancery of the State of
Mississippi, do hereby certify that the four foregoing pages contain a true
copy of the original opinion delivered by Chancellor Buckner in the suit of
James Pickens against Logan Harper and others, lately pending in said
court.
In testimony whereof, I have hereunto subscribed my name and affixed
the seal of said court, at Jackson, the 11th day of A ngust, 1843.
A copy. Test :
R. L. DIXON, Clerk.

Endorsement by the Commissioner of Indian .fljfairs.
DECEMBER 16, 18t3.-Respectfully referred to the Secretary of War.
T. HARTLEY CRAWFORD.

AA.
NATCHEZ, Decembe1· 5, 1843.
SIR: If the United States district attorney for this district, R. M. Gaines,
Esq., could be ordered on to Washington, he could communicate important information relative to these Choctaw claims, and suggest measures,
from his intimate knowledge of facts and the parties engaged, that would
save thousands of dollars to the Government.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE,
U. S. Commissioner.
Hon. T. H. CnAwFoRD,
Commissioner of Indian .fljfairs.

Endorsement.
DECEMBER 18, 1843.-Respectfully referred to the Secretary of War.
T. HARTLEY CRAWFORD.
This communication is connected with the papers sent to the President
T. H. C.
on 16th instant.
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BB.

DALEVILLE, MisSISSIPPI, December 1, 1843.
DEAR SIR: I have lived many years among the Choctaw Indians, and
speak their language well enough to do ordinary business with them; have
an extensive acquaintance with the early settlers among this people in Mississippi and Alabama, and have it in my power to procure much testimony
to be laid before the board of Choctaw commissioners in behalf of the
United States, and thereby, in some measure, defeat one of the most stupendous' frauds ever attempted to be practised on this Government. This
fraud is in progress by certain claimants under the 14th article of the treaty
of Dancing Rabbit creek. If the Government will appoint me an agent to
ferret out testimony of such character, and pay me a fair salary for my time
and trouble, I am willing to serve it. I have written to Hon. T. H. Crawford and Hon. R. J. Walker more fully on this subject.
For my capability, business habits, &c., inquiry can be made of Hon.
Jacob Thompson, member of House of Representatives from Mississippi,
and Hon. W. W. Payne, member of Congress from Alabama.
Very respectfully,
J. B. HANCOCK.
Hon. J. M. PoRTER,
War Department, Washington.

Endorsement.
DECEMDER 22, 1843.-Respectfully- referred to the Secretary of War.
T. H. CRAWFORD.

cc.
NATCHEZ, December 8, 1843.
SIR : I have the honor to transmit to you, herewith, a copy of the argument prepared by me to submit to the board of Choctaw commissioners, at
Hillsborough, upon the various descriptions and contracts made with the
Indians, but which I was prevented from submitting by the determination
of a m11jority of the board to adjourn.
With high respect, your obedient servant,
JUHN F. H. CLAIBORNE,
United States Commissioner.
Hon. T. HARTLEY CRAWFORD,
Commissioner of Indian .!J.ffai1·s.

Considerations on the contracts and assignments made by the speculators with the Choctaw claimants under the 14th article ofthe treaty
of1830.
In the cases now pending before the commissioners, it is assumed that
most of the Indians, before the expiration of five years after the ratifica-
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ti;m of the treaty, made to different white persons assignments, either in

whole or in part, of their reservations, or made contracts, the object of
which was to convey or assign their claims to those persons, and that since
that time similar assignments or contracts have been made.
To operate against such assignments, and protect the Indians, the 9th
section of the act of Congress of 1842 was adopted, as follows:
"SEc. 9. .!lnd be it further en'.lcted, That no claim shall be allowed
under the 14th article of said treaty, if the said commissioners shall be satisfied, by such proof as they may prescribe, that said claim had been, previous to the expiration of five years from the ratification of said treaty, assigned, either in whole or in part ; and in case of a partial assignment or
agreement for an assignment thereof, the same shall be allowed so far only
as the original Indian claimant was, at that date, the hona fide proprietor
thereof."
·
This section, it is contended by the assignees, is void, npon the ground
that it cannot operate to destroy the rights of claimants acquired under the
treaty; that the contracts attempted to be destroyed were made with persons capable of contracting and of being contracted with and were made
in good faith, for an adequate consideration, and without any fraud.
The points arising upon this statement are to be examined. Here it is
proper to remark, that the reservations created by the 14th article of the
treaty are different from those created by other articles in the same treaty,
and by the Cherokee treaties of 1817 and 1819. In the latter cases the
reservees acquired in some instances a fee simple, and in others only a possessory right or estate in presenti, capable of being asserted in an action
of ejectment. Here, however, it will be shown the Iudian acquired nothing
but a bare prospective possibility of a right, which might be entirely defeated by his failure to perform the conditions prescribed in the 14th article.
This distinction must be kept in view throughollt, as it is important in these
•cases.
Without intending to embark in the vRry dubious and extensive field of
ccmtroversy as to legislative powers, and their operati0n on vested rights,
I take it to be indisputably trne, that if this be a subject upon which Congress has not only a declared but an exclusive right to legislate, the 9th
section of the act must stand, no matter what it destroys.
Let us, then, first examine the attitude in which the Indians have always stood towards the Government of this conn try and its citizens. From
'the first discovery and settlement of the United States down to the present
moment, there has been but one unvarying rule on this subject.: that the title
to the Indian domain resides in the Government, subject to the Indian right of
occupancy; and that no individual, subject, or citizen of the United States,
can acquire title or any shadow of right to such lands, other than through
and by consent of the Government. The very highest authority for this is
to be found in the decision of the Supreme Court of the United States,
(Johnson vs. Mcintosh, 8 'Wheat. Rep., 543; Condensed Rep., 565.) The
.court decided that a "title to lands under grants to private individuals,
made by Indian tribes or nations northwest of the river Ohio, in 1773 and
1775, cannot be recognised in the courts of the United States ; that the
-exclusive right of the British Government to the lands occupied by the Indians has passed to the United States." In the body of this opinion the
•Court say: "The ultimate absolute title has been considered as acquired
hy discovery, subject only to the Indian right of occupancy, which title the
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discoverers possessed the exclusive right of acquiring. The pel'Son who·
purchases lands from the Indians, within their territory, incorporates himself with them, aud, as far as respects the property purchased, holds their
titles under their protection, and subject to their laws. If they annul the
grant, we know of no tribunals that cau review and set aside their proceeding." In the course of this opinion it is shown that no grant or title
has ever been acquired in the United States, in contravention of this principle. The polic,y of the United States is the same, founded upon our Constitution and laws. By the Constitution, Congress is invested with power
"to regulate commerce with the Indian tribes." This power has always
been regarded as exclusive in the United States, (2 Story's Com., 540 ;)
and, when taken in connexion with the principles laid down in the case of
Johnson vs. Mcintosh, cited above, gives to the General Government full
and exclusive control over all matters ·a nd things connected with Indian
affairs. In pursuance of this authority aud principle, Congress, by the 12th
section of the act of 1802, to regulate trade, &c., with the Indians, declares,
"that no purchase, g1;ant, lease, or other conveyance of lands, or of any
title or claim thereto, from any Indian or native, or tribe of Indians, within
the bounds of the United States, shall be of any validity, in law or equity,
unless the same be made by treaty or convention, entered into pursuant to
the Constitution." (Laws United States, vol. 3, page 463.) And the policy
of this early legislation is obvious; for without such a restraint, or the uniform condition annexed to the purchase of a reservation, to wit, the assent
of the President of the United States, the ignorant Indian would constantly be exposed to the cupidity of speculators, buying up his territory, or,
what is the same thing, his individual reservation, for a grossly inadequate
price. This act of 1802 will be found very material, when we come to·
examine more critically the assignments or contracts made with the
claimants.
The dependence of the Indian upon the Federal Government is further
illustrated in the case of the Cherokee nation vs. the State of Georgia, (5
Peters's Rep., p. 1,) where the Supreme Court of the United States decided
that "an Indian tribe was not a foreign nation. The relation of the Indians to the United States is marked by peculiar and cardinal distinctions,
which exist no where else. They look to our Government for protection,
rely upon its kindness and power, appeal to it for relief, and address the
President as their Great Father. They are in a state of pupilage. Their
relation to the United States resembles that of a ward to his guardian."
For further confirmation of these views of the relation between the Indian
and the Government, I refer to numerous opinions of several of the Attorneys General of the United States," Part 2, Public Laws and Instructions,"
from which it will likewise appear, that under no circumstances can an
Indian reserve, assign, or dispose of his land, without an authority in the
treaty, or the consent of the President, obtained according to the regulations in relation to Indian conveyances. (Ibid, p. 74.) These regulations
are very strict to guard the Indian against frand, ;md are based on the
same principle laid down by the court in the great Cherokee case, of the
relation between guardian and ward. The same relation existed between
the Indians and those States that had exclusive control over certain tribes
antecedent to the Confederation, as may be seen in the case of Goodell vs.
Jackson, (20 Johnson's Rep., p. 673.) In that case, if I read correctly, a
grant had been made by the State of New York, in fee simple, to an In__.
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dian,. for services rendered in the revolutionary war. The land subsequently descended to the son of the grantee, who sold it by a deed of conveyance in the usual way. Upon this title an action of ejectment wasbrought, and the court of errors of New York, to which the case had been
ultimately referred, decided that the land descended to the Indian heir ; ye
the conveyauce of the heir was void, without the assent of the State. How
far this guardianship and supervision may cease upon the Indian becoming a bona .fide citizen under the treaty, it is not necessary here to in!'luire.
The statute of this State of 1830, conferring on the Indians certain rights of
citizenship, by the guarded terms of the second section, waives any assertion of the extent of those rights, and by implication recognises the paramount authority and supervision of the Federal Government. Be this as
it may, however, this authority certainly continues as long as he is a member of an Indian trib~. And, by parity of reasoning, the conclusion is inevitable, that so long as any thing under the treaty remains anexecuted
and incomplete, or in .fie1·i, this supervision and controf continue as fully
and completely as they existed previous to the treaty; because the Federal
Government, being vested exclusively with the treaty-making power, must
exclude all other action or authority until the treaty is executed.
From what is here shown, it appears to have been wholly unnecessary
for Congress to enact the 9th section of the act of 1842, for the purpose
of a voiding these assignments or contracts, because they were all null and
void by previous law. Congress seems only to have prescrihed it as a rule
or guide for the commissioners to be appointed under that act; for it is a
well-settled rule of law, that a contract, the subject matter of which is prohibited by law, is utterly null and void. The books are full of cases under
this rule ; but particular reference may be had to the decision of the high
court of errors and appeals of this State against the validity of contracts
for the sale of negroes brought iuto this State for sale, or merchandise, since
the establishment of the new constitution.
But as it may be contended thai (under the circumstances in which these
Indians are placed, their long residence in the State since the expiration of
·the five years prescribed in the 14th article, and by virtue of the statute of
1830, purporting to confer on them certain rights of citizenship) they have
acquired the right and capacity to assign and contract away their claims,
it may be necessary to examine the point more minutely. Conceding, for
the moment, that some of these claimants have become citizens by virtue
of the treaty, still the attitude of the Federal Government remains unchanged; for land they were· to get under the treaty, and land or scrip they
are to get under the Jaw, and it requires the affirmative power of the Government to give it to them-a power which the· Government has reserved
to itself, which it has exercised from its first organization, and which it can
never surrender without abandoning the protection it owes to the helpless
and uneducated Indian. This protection against the superior sagacity of
the white man, which the United States had uniformly extended to the
Indian, was one of the main considerations of the treaty. The tteaty itself, by excluding white men from intruding upon the ceded territory for a
limited time, discouraged contracts for the purchase of reservations; and
the implication, running throughout that instrument, that all such purchases,
to be valid, must have the concurrence of the President, shows that this
just and benevolent principle of guardianship was duly understood and
appreciated by both parties. Upon this point, I refer to the opinion of the-
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Attorney General of the United. States, dated March 19, 1836, which lays '
it down, "that the Indian title was extinguished by the treaty, and that
patents must issue under the 14th and 19th articles, to <livest the title of
the United States in the reservations." Moreover, that under the 14th
article they can issue to Indian residents only; but that under the 19th
article they may issue to the assignees. This of itself settles the question
of the non-assignability of any claim under the 14th article. The
present Chief Justice of the United States, when Attorney General, in an
opinion on the Pottawatomie treaty, dated September 20th, 1833, went
much further. He held that when a treaty was made with reservations,
the Indian title as to those reservations was not extinguished ; that the
reservee could not convey to an individual, and that no valid sale or cession
·<Jf them could be made but to the United States. "In my opinion," said
this eminent jurist," the original Indian title in these reRervations was not
-extinguished on the ratification of the treaty. It ceded, by the first article, a
eertain tract of country to the United States; and, by the second article,
.reserved from the cession large 'quantities of land in favor of certain Indians named. These reservations are excepted out of the grant made by
the treaty, and did not, therefore, pass by it-consequently, the title remains as it was before the treaty; that is to say, the lands reserved are stiH
held under the original Indian title. · The character of the title to these
portions could not be aftected by a grant which did not embrace.them, and
from the operation of which they are in express terms excepted; and as
they are still held under the original Indian title, the Indian occupants
.cannot convey them to individuals, and no valid cession can be made of
their interest but to the United States." This opinion is supported by the
legislation of Congress upon the Cherokee treaty of 1817 and the Creek
.treaty of 1814. By those treaties reservations were allowed to Con-a-leskee, George Stiggins, and others, heads of Indian families, residing on the
east side of the Mississippi river, in which they were to have life estates,
with remainder in fee simple to their heirs, and with a proviso, that if a
bead of a family for whom these reservations were made should remove
therefrom, the right should revert to the United States. Being some time
thereafter desirous of removing west, and at their own charge, in order to
.avoid this reversion to the United States, Congress, at the session of 1830,
upon petition, passed a special act in their favor, with this proviso: "That
.no conveyance or deed of the said lands, or any part of them, shall be
valid or effectual, until every such conveyance or deed shall be submitted
to one of the district attorneys for the district of Alabama, for his approbation; and if, after inquiry into the facts and circumstances attending the
~ontracts for the sale of any of the said lands, he shall be satisfied that
such contracts are fair, and that the consideration paid or agreed to be paid
therefor is adequate, he shall endorse his approbation on each conveyance
so approved, and thereafter the same shall be deemed valid and effectual."
Many acts of Congress recognising the same principle and the same restrictions may be found. Chief Justice Taney, when Attorney General,
held that the approbation of the President was necessary to make valid
-even the sales of reservations in the supplemental treaty. "Although this
power," said he, "is not given in express terms by that instrument, yet
the whole treaty must be construet!l together, as forming but one treaty.
And it would seem, from the nature and character of the reserves made in
the supplemental agreement, that it was the intention of the contracting
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parties to place this on the same footing with the like reservations made
bafore. The reserves in question are not made on the condition of remaining and becoming citizens, but are absolute, and rr.adc in favor of persons
who may be expected to remove. The power to sell, therefore, although
not expressly given to them, must in justice be implied, as the reservations
would otherwise be of little value· to the parties. And if the power to
sell is implied, the limitation on that power, which requi1·es the approval
of tl1e sale by the President, ought to be implied '/J.Jit!t it, because it was
introduced, I presume, for /he protection of the Indians, and to prevent
themfrom selLing their property for a trifling or inadequate consideration."
In the State of Indiana, upon whose policy and jurisprndence, especially
in relation to the red man, the lamented HARRISON strongly impressed his
stern morality, benevolence, and justice, the courts exercise the same
control over Indian reservations that they do over other lands-direct their
sales under executions, make decrees of partition, grant letters of administration, and authorize the sale of the reservation by the administrator, to
pay debts, &c. The same law of inheritance, of the se1tlement of intestate estates, of judgments and executions, and of all others for the protection and regulation of real property, are applied to individual property in
real estate owned or inherited by Indians, as are enforced against white
·Citizens. But the practice of the courts in sanctioning the sales of Indian reservations, either by administrators or on executions, has been to
appmve of the same, and the deed of conveyance thereof, subject to the
approval of the President. '
Under the treaty of 1826, with the Miamies, in the famous case of Le
Gross, who devised his reservation in consideration of a bona fide debt,
and whose only heir or known representative, dying soon after, made a
similar devise to the same person, who had quiet possession of the premises, President Jackson decided that this devise passed no title to the
devisee, and refused to approve it. It was not such a conveyance as the
treaty contemplated, aud it was held by Mr. Butler, Attorney General,
" that the power of an Indian in these cases to convey by will is not only
doubtful, but it is very obvious that a disposition by will is liable to
greater objection than the ordinary transfer by deed, because it furnishes
even greater facilities for fraud and imposition, and for the use of fabricated
papers." The comse then adopted, of rejecting all transfers by will, as fruitful of fi·aud, and designed generally to defeat the condition, express or implied, existing in all such treaties, that the President must be a party to any
transfer or assignment of the Indian right-a condition arising out of the
paramount title of the United States, and the nature of the grant to the
lnaian-has been ever since the rule of the department.
I am aware that the case of Newman vs. Doe, on demise of Harris &
Plummer, decided by the high court of errors and appeals of this State, (4
How., 522,) may be held to conflict with the eminent authorities quoted.
I might content myself with the closing remark of the court, when speaking to this point, to wit : " In either view, he (the reservee) can have no title
without the five years' residence on the lands." It is impossible to see
how, if the Indian reservee has no title without this five years' residence,
he can have any thing susceptible of assignJilent or transfer. Although
the court has passed no opinion upon the sale or the conveyance from
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Foster (the Indian) to Harris & Plummer, yet I think it cannot be doubted
such sale and conveyance were null and void.
In examining the 14th article of the treaty, and the questions arising
under it, I shall take the rule derived from Vattel and Rutherforth, laid
down by Judge Chase in Ware vs. Hitton et al. (1 Condensed Rep., 114.)
The -intention of the framers of the treaty must be collected from a view
of the whole instrument, and from the words made use of by. them to express their intention, or from probable or rational conjecture. If the words
express the meaning of the parties, plainly, distinctly, and perfectly, there
ought to be no oth@r means of intr.rpretation. In my view, this 14th arti~le did not intend to vest the Indian with any right that could be the subJect of assignment or transfer of any kind. The assignment mentioned in
the act of 1842 certainly means any kind of transfer, contract, or act, on
the part of the Indian, by which he parts with or gives up his rights or
prospects of obtaining his reservation in fee simple. This is put beyond
doubt by the concluding clause of the 9th section, viz: " The same shall be
allowed so far only as the original Indian claimant was, at that date, the
bona fide proprietor thereof." In order to make a valid grant or assignment, the grantor or assignor must have a present estate or interest in the
thing or subject. (Comyn's Dig., title Grant C, Assignment A.) But a bare
right or mere possibility cannot be assigned or devised. (Same.) So a
personal privilege cannot be granted over to another. So an exclusive privilege of running- a line of stages, granted by the Legislature, without the words
"heirs or a ssigns," confers only a personal right, which cannot be assigned.
I f a '¥ay be granted to B for life, he cannot grant it to another; so a thing
uncertain cannot be granted. A mere hope of succession, such as the heir
has from the courtesy of his ancestor, cannot be assigned or granted; so a
man cannot grant a thing which he has not, though he afterwards possess itas if he grant a rent out of land, and afterwards purchase the same land, the
grant is void. (Comyn, Grant D ; see, also, S Johns., 154; 5 Jacobs's Diet.;
4 Kent's Com., 438; 14 Johns. Rep., 194; 4 Kent's Com., 261; Coke Litt.,
264 a, and note 212 of Cowen, 18,21; I Cowen, 618,711; 1 Johns. Chan.
Rep., 577; 4 Wend., 305.) These authorities show sufficiently what rights~
estate, or interest, can be granted or assigned, and what cannot. I think it
can be shown, that whatever interest the Indian had in the piece of land
whereon he resided, under a claim of reservation, until he has resided on
the same for five years, without abandoning it, as provided by the treaty •
it is a bare personal right, not susceptible of transfer or assignment, or of
being in any way dealt with but by the General Government. To solve
any doubt arising out of this 14th article, we have a right to scan the whole
or any part of the treaty. In the first place, then, it will appear by
the 3d article" th~ Choctaw nation of Indians consent and hereby cede to
the United States the entire country they own and possess west of the Mississippi river." This, it must be conceded, vests in the United States the
absolute fee simple to all their land, dinsted of any right or claim of oc·
cupancy, or any higher or greater estate. This may be regarded as a
fundamental article of the treaty, for it is the consideration received by the
United States forth~ grant made to the Choctaws by the 2d article, and,
as such, any subsequent indulgence, right, or interest, to the Indian, must
be subordinate to or flow from it. It would certainly require a grant, in
some shape or other, to carry the fee of any part of the land afterwards to
the Indian. There are two other articles in this treaty, besides the 14th~
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which provide reservations, to wit: the 15th, in which the words "there
is•g.ranted a reservation," &c., are used. This vests an estate in fee simple, because the words amount to an estate in presenti. In the 19th article, the words used in providing the reservations are less formal; but
there is a provision in the fifth section, applicable to them all, which may
amount to a grant in fee simple. The several reservations secured under this article may be sold, with the Gonsent of the President of the ~
United States. Even under this provision, however, the Att>orney Gereral deciued a patent from the United States was necessary. By the 1 th •. ·
article, estates in fee ar~ granted, yet the fifth section requires th~ assent ~
of the President to make valid any contract to sell that fee. If that assent
is necessary where estates in fee are granted, how much stronger is th
implication that that assent would be held necessary where no estate was
granted except upon .condition? And although no express provision is
made for this assent in the 14th article, yet the absence of it is conclusive
that the Indian had nothing to sell or assign until aft ~r the expiration of the
five years, and his title should arise by patent. If any such right had been
conceued to him, the framers of the treaty would have imposed the same
restriction on him as in the other cases. On examining the 14th article,
we nre struck \Vith one characteristic of it. It was the article, of all others,
which addressed itself to the whole of the Choctaws, and its language and
arrangement ought necessarily to be suited to their plain understanding.
There is, therefore, an evident intention to state the objects to be obtained,
and the means of obtaining them, in the order in which they would naturally take place. Had it been an agreement between civilized and enlightened parties, it is probable a riifferent phrageology would have been .em·
ployed. It is announced to the Indian, that if he is desirous to remain, and
become a citizen of the United States, he shall be permitted to do so, and
acquire, with his right of citizenship, a fee simple title in 640 acres of hind.
This is the boon held out to each bead of a Choctaw family; and we, who
so mt1ch prize our birthright as citizens of the Republic, know it was a boon
of no common order. The means of obtaining it are clearly expressed.
The Indian is to signify his intention to the agent within six months from
the ratif1cation of the treaty, and reside upon the land, intending to become
a citizen, for five years after the ratification of the treaty. Now, these sim·
ple provisions were, doubtless, understood by both parties to the treaty.
But, in construing the article, we are certainly not to fasten upon the first
paragraphs an inflexible meaning, and then strllggle with doubts and difficulties, the consequence of this, in order to come to a correct conclusion
upon the remainder of the article. Scan the whole, and the conclusion
seems obvious, that by it the Government intQnded to grant to the Indian,
who signified his assent to it, the privilege of citizenship, with 640 acres of
land, on his proving his intention to become a citizen by a residence of five
years on the land, at the end of which, a grant in fee simple should issue.
We now arrive at the important question, Did the United States part .with
any right or estate in the reservation, until the end of five years, or the issuance of the patent? If is suggested that the high court of this State, in
the case already cited, has intimated that this article amounts to a grant to
the Indian in presenti, with a condition subsequent, the non -performance
of which defeats it. With the most profound respect for the opinion of
that court, I cannot, nevertheless, bring my mind to the same conclusions.
I state this with diffidence, but, as its decisions before this commissior>.
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are entitled to only a persuasive influence, I cannot make them the rule of
my decision. It is certainly true, that a grant may be made by a treaty as
well as by other methods known to Governments; but it is equally true,.
that a Government can bestow no kind of privilege or interest but by grant
jn some shape or other. This is the common law of all civilized States.
The practice most usu11.lly followed in the United States, and established
by law, is to grant by patent. This is certainly what is meant · here~
from the words, and to wit : " a grant in fee simple sltall iqsue ;" and a
patent from the President, according to the regulations of law, is the only
kind of grants which can issue. And is it reasonable to s)lppose (as the
intention of the parties) that, in so important a thing as a treaty, made by
the President and Senate, these words, of known and important meaning,
whenever they were used, were intended as mere uselP.ss verbiage, or only to
answer the unimportant purpose of an acquittance of the condition; and that~
to solve the doubts which thereby arise, we must go back to the uncertain
and complicated common Ia w doctrine of estates upon condition? What
could the untutored Indian know about :;uch constructions? A !low these
words their full, plain, and legitimate meaning, and no well-founded doubt
arises. Every one may perceive that, on the stipulated contingencies, the
United States are to issue to the Indian a grant in fep, simple, which will convey to him, not only the 640 acres of laud, but the right of citizenship. Refuse
this meaning, and doubts and difficulties begin to arise. In the first place,
we are in doubt as to what estate the Indian has acquired ; if any, how
far he may dispose of or assert it in a court of justice; and, lastly, if this
condition subsequent is adverse to the nature of the estate granted, is it todefeat the grant, or be itself adjudged void? These cannot be the "wellfounded doubts" (referred to in the treaty) that should be decided in favor
of the Indian; for all will admit he would be much more secure upon his
land, reposing nuder the protection of the United States the requisite time
to secure and consummate his claim, than in litigating these questions irt
the courts of the country, through the agency of specttlators and barrators.
It may perhaps assist in a proper understanding of this subject, to ascertain what is meant by the word grant, when made use of in a legal sense~
according to Blackstone, and adopted by th.e" Snpreme Court of the United
States in the case of Fletcher vs. Peck, (2 Condensed Reports, :;os :) "A grant
is a contract executed ; a contract executed is one in which the object of
the contract is performed." And what is a contract? According to the
same authority, and Kent's Com., (vol. 2, p. 499,) "an agreement, upon
sufficient consideration, to do or not to do a p rticnlar thing." The high
court of this State, in entering upon this question, say: "The only question
therefore is, whether a grant has been actually made, or that which is
equivalent to a grant." I suppose there can be no doubt that, if it be
equivalent to a grant, it is one in fact and in effect. All will agree that, at
some stage of the treaty, from its inception to its execution, or at its
execution, a grant of an estate in fee simple is to be acquired by the Indian.
When this grant may be legally said to issue or emanate, is, then, the question. Now, if what I have quoted from Blackstone, Chief Justice Marshal, and Chancellor Kent, is to be taken as law, this grant cannot issue or
emanate until the passing of the consideration ; and as the grant, when
issued, is nothing but the contract founded on a consideration executed,
its issuance or emanation is evidence incontestable that the consideration
has passed to the party making it. It would be a singular grant, indeed,
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which should issue or emanate before the consideration passed ; it would
not suit the definition, as given by the Supreme Court," that a grant is a con-·
tract executed," because the consideration is yet to pass, and leaves it in
the power of the grantee to avoid it. This is wholly at variance with
every idea of a grant as a contract executed. What, then, is the consideration for the grant here, and when is it to pass? The best evidence of
this is what the treaty itself says. Let us dissect it. If we cut off the
14th article from the period ensuing the words "location of the parents,"
we should,be driven to the conclusion, that the consideration passes completely on the claimant signifying his intention, within the six months, of
becoining a citizen; and by electing his reservation, the grant would, by
force of th treaty, be complete. But, if we allow the latter part of the
article the mflnence and meaning which the words obviously import, we·
find the important inquiry, as to what the consideration is when it passes,.
and when the grant emanates, all plainly answered by. these words, viz. ::
"If they reside upon said lands, intending to become citizens of the State,
for five years after the ratification of the treaty, in that case a grant in fee
simple shall issue." Who can read this article, and doubt the meaning of
these words? For what other purpose were they inserted? The only
purpose, as I understand the court to argue, was to make a condition
sunsEQUENT, and grant an acquittance upon performance. This is certainly
putting as important a thing as a grant to a small purpose; for it is plainly
to be inferred, from the opinion of the court, that, if the condition be performed, the estate becomes absolute, without this very important acquittance. The grant, in this view of the case, is perfectly useless, and is only
evidence of that which could be established by oral testimony. This, to
my mind, proves conclusively that the United States parted with nothing
under the 14th article in the way of estate, until the issue of the patent at
the end of five years; and that this residence and consequent acquisition of
citizenship, instead of being a condition subsequent, is the consideration or
condition precedent for which the grant emanates; for there must be a con. sideralion, and, without this, we cannot find any thing in the shape of a consideration in any part or article of the treaty. And this com ports better with
the e-vident inten£ion of the parties, and the plainest prihciples of law ; for~
if we admit this to be a grant with a condition subsequent, we have difficulty in escaping the conclusion that, as the condition is adverse to and
inconsistent with the uature of the estate granted, instead of having the
effect to defeat it, would be itself adjudged void. Let us give this part of
the subject a further examination, and also the point of forfeiture spoken
of by the court. What is a condition subsequent? "A condition subsequent is snch as defeats an estate by some subsequent act. As if a fine be
to the use of another, or a feoffment, &c., upon condition that, if snch an
act be afterwards performed, th~ estate shall be void." (Comyn's Dig.,
Cond. C.) What conditions subsequent are not good? "If it be repugnant to the grant, as a feoffment, &c., upon condition that he shall not take
the profits, the estate remains absolute, and the condition is void. If it be
repugnant to the uature of the estate, as a feoffment, grant, &c., upon condition that the feoffee or grantee shall not alien ; or a gift in tail, upon con.
dition that the wife shall not be endowed, or the husband shall not be entitled to courtesy, or that the donee shall not levy a fine or suffer a recovery." (Comyn, Cond. D.) In all such cases, the condition is held to be
void, and, consequently, the estate granted remains absolute in despite of it.
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See, also, Hobart's Reports, p. 170, where the same doctrine is maintained,
and the reasons given, in these words: "A condition annexed to an estate
granted is a divided clause from the grant, and therefore cannot" frustrate
the grant precedent; neither is any thing expressed, nor any thing implied,
which is of its nature incident and inseparable from the thing granted."
Now, here, according to the opinion of the court, is an estate granted,
and that of the highest nature known to the law, which carries with it the
power of alienation, charging it with debts, the quality of inheritance, descent, and devise, and yet clogged with a condition subsequent, which
cuts off in its effects and is repugnant . to all these ; for the condition
confines the Indian to a single spot for five years, with one continued
intention of becoming a citizen. 1f he fails in either of ~hese, the .Cf)ndition is broken. He cannot exchange it for any other resid · ce, for that
would be a voluntary abandonment, and none but the individual Indian
can perform the condition. He cannot charge it with debts, because, if so,
•on his abandonment of it, the Government wonld become liable. His body
and volition are restrained-a condition totally inconsistent with the state
of a party capable of contracting and being contracted with, and repugnant to the nature of an estate in fee simple. It is not reasonable to
presume the United States, in making this treaty, intended to impose such
res~rictions on these untutored savages ; of a 1l natures, such restrictions are
least compatible with his. The treaty certainly leaves the Jndian perfectly free to become a citizen or not, as his choice or caprice may dictate. Until the expiration of the " five years' residence," up to the last moment, he
may elect to go with his nation beyond the Mississippi, without a forfeiture
of any thing beyond the personal privilege of becollling a citizen, derived
frQ!fl the first four lines iu the 14th article. This, from its very nature, is
personal, and becomes to him perfectly valueless the moment he determines
to emigrate. He bas a prospect of a home in the Choctaw nation, and his
P<fl·.t~~);g!th~''l\11_11Uities, to compensate him for the loss of the prospect of
his res1irvation.: Here his voliti01.} is natural and unrestrainrd. But sug~est to him thai he has acquired· ctn estate in his reservation which he must
forfeit, and abo be cut off from the. c1lance of his annuity, he immediately
finds himself under constraint, and begins to act with the dishonest view
of remaining until th<l end of five years, then sellin,g his land, and reclaiming in the Choctaw nation west the immunities of a Choctaw citizen. Can
we suppose the treaty ever intended to enconrage such dishonest purposes,
plans, and feelings, in the minds of these unlett<ued and unhappy people?
It may throw some light on this matter to ascertain what is meant in the
treaty by the words '' claim under this article," "the privilege of a Choctaw citizen," and the "removal," spoken of in the last clause of the article.
When can it be said, technically speaking, that an Indian claims under the
14th article? According to the doctrine of the court, he claims as soon as
he signifies his intention and selects his reservation; if he forfeit this, then
he also forfeits his annuity, though he saves his privilege of Choctaw citizenship. There can be no well-founded doubt about this last forfeiture, if
the first proposition is true-the one being the necessary consequence of
the other. If, however, he may be said to claim under the grant issued at
the end offive years, he cannot by any act forfeit this, though he has lost
his claim to annHity. He is then a citizen of the States, with a freehold
estate of six hundred and forty acres of Iand-a character and condition
w!Jich most of the inhabitants of modern Europe greatly envy. In addi-
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tion to this, he also retains the privilege of again resuming his Choctaw citizenship: If a "well. founded doubt" arise, then, upon these two points
of time, it is certainly "most favorable to the Choctaw" that the claim
should be construed as being made when the Indian gets his grant and becomes a citizen. It comports with this view of the case to construe the
"removal"·spoken of as one that takes place after this time. This is also
apparent from the words used in the treaty)" should ever remove.'' Thus
we see a iair construction of this last paragraph of the 14th article establishes principles wholly inconsistent with the idea of this being a grant of
an estate with a wndition subsequent.
I will now examine what the Indian may be said to forfeit by a voluntary abandonment of the reservation. This leads to a consideration of what
is a forfeitt~e, how and upon what it operates, coupled with an inquiry as
to the interest, attitude, and position of the Indian from the time he signifies his intention to become a citizen until the expiration of the five years,
and the auainment of his grant. Lord Coke quaintly defines a forfeiture
to be "a thing against or without law or custom." (Coke Litt., 59 a.)
"The omission or neglect of a duty which the party binds himself to perform, or to the performance of which he is enjoined by the law 1 is, upon
the breach or neglect thereof, called a forfeiture ; that is,. the ad vantages accruing from the performance of the thing are, by this omission,
defeated and determined." (3 Bacon's Abridgment, 729.) This suits
the pres~nt case; for, by the omission to reside five years, &c., the Indian
loses the chance of securing his land and citizenship. It cannot be ~aid,
however, that this forfeiture operates in any other way, or upon any other
thing, but the bare personal privilege of the Indian. It cannot be said that
his failing to get title, &c., is against Ia w ; for we have seen, in the first 'p'lli.ce,
that he has acquired yet no interest in the land upon which forfeiture can
operate; and, secondly, that there is no law binding or ob)igat.Q.l:Y..,~t;t;.~im.
to become a citizen; that the whole matter is left open td.b,is.•f(~etvofiticin
to the very last moment of time. This law, and this per(riission to become
a citizen, is well illustrated by Professor Rntherforth,in his Institutes,2 and 3:
"By making obligation a necessary part in our notion of a law, all permissions are, as they ought to b~, excluded from being Ia ws. Though permissions may come from the maker of the law, and may be established by
his authority, yet they are rather negations of law than acts of it. Instead
of being of the Ia w, they are checks upon its oper~tions." These "permissions" he describes as of two sorts-those which arise from the silence of
the law, or from its express declarations. Here, then, is an express permission given to the Indians of becoming citizens of the States; and although
this is a law to all persons charged with the execution of the treaty, yet, as
regards the Indians, (the privileged persons,) they (in the language of Rutherforth) are, notwithstanding the law, at liberty to act in what manner they
please; and this liberty aud permission extend to the very last moment of
the five years.
What right does the Indian acquire by signifying his intention to the
agent? The article answers: "Permission to remain and become a citizen
of the States." Aud this, it will be conceded, is a privilege of no light nature, it being possibly the only mode by which he could acquire citizenship,
and is therefore peculiarly valuable to him, it being the only right under
the treaty which he can forfeit prior to the issuance of the patent.
There is great force and plausibility in what the court say upon the sut14
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ject of the technical meaning of the word "reservation," when standing in
a claut>e by itself, and followed by nothing which limits or explains it, and
the meaning which the Indians usually themselves attach to it. But it is
submitted that here the character of the reservations in the 15th and 19th.
articles, and the latter clause of this 14th article, negative and repel the ~on
elusions of the court. Nor is it reasonable to suppose tbat.the Indians
themselves, who intended to claim under this article, viewed the interest to
be acquired by them, on signifying their intention to the agent, as equal to
the reservations secured in the other parts of the treaty.
In the outset of these suggestions, I have atte!npted to :'show, fronl. high
authorities, the nature of the Government title to the land, thEJ nature and
extent of the Indian claim, and the attitude or relation in which they:stand
to each other and towards individuals, citizens of the Unite~ States and
others. The Government has the ultimate dom[\.in to the land; the Indian
only a right of occupancy, incapable of being extinguished or acquired by
any other power but the Goveniment; that the Indian is in a state of pupilage to the Government; that all persons are forbid by act of Congress,
upon considerations of public policy, to contract with him for his land;
that he is incapable of mal,ing any contract, cognizable in a conrt ~f justice ; and that, in fact, he is but a ward under the guardianship of the
United States.
lias this state of affairs been changed towards those who come in under
this article? "\Ve have seen that, up to the time of getting his grant, and
acquiring citizenship, the Inrlian bas acquired no higher claim than his
original occupancy; that be has come under no restraint, his volition being
perfect! y untrammeled. Vvithin this time he neither loses his nationality
nor forfeits his annuity. It would seem, then, that .the only effect of the
preliminary steps taken under the article is to separate the Indian from his
n'ation, and give him individuality and locality, without altering the origil'ml attitude of imbecility and incapacity to contract on his part, and of
guardianship and protection on the part of the Government. Instead of
becoming less an object and probable victim of the while man's craft and
policy, he becomes tenfold more so. The guardianship and protection of
the Government, instead of being witbdraw.n, are demanded, for much
stronger reasons. There is, then, nothing, ou principle or reason, why this
original state of things between the red man and the United States should
cease or be withdrawn on his simply signifying his intention to become a
citizen, and selecting his reservation. On the contrary, there is every reason
why it should be more steadfastly retained and vigilantly exerted. Grave
considerations of public policy, and humanity for an unfortunate race, long
the unresisting victims of oppression, speculation, and plunder, require it.
I conclude, therefore, that, within five years from the ratification of the
treaty, every act, assignment, transfer, or contract, by which the Indian
undertakes to dispose of the reservation, either in whole or in part, in
presenti or infuturo, is perfectly null and void, even without the prohibitory section of the act of Congress, and has no other effect than to prove
his intention to abandon his claim, and, according to the law laid down in
Bacon, defeats and determines the advantages which would have accrued
from his residence of five years upon the land.
But there are other points in which this matter may be considered. Without reference to the policy of the country, to the relation bel ween the United
St~tes and the Indian, or to the prohibitory section of the act of Congress1
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it may ·be assumed that these contracts or assignments would not be enforced.
· 1~ is a settled principle 9f equity to relieve in all contracts where advant.1ge·. has be.en taken of a party's ignorance, the weakness of his understanding; or the necessity of his situation. The statement of facts supported by the evidence connected with tbe coutracts is very strong. The
agent of the 'U.nited States, it has been conceded, refused to register many
of the 14th article applicants, (though his own statement, under oath, before a, committee of the Legislature of Mississippi, directly rebnts this concession. (See.Qoc. H. R. U:S., 24th Cougress, 1st sess., No. 202.) To make
these r~s~,.:rvations was, by the treaty, obligatory ou the United States, upon
applic.afion ~y · the Indian. If he was willing to contract with speculators,
his willingness to do so grew out of the necessity of his condition. The fact,
that many Of them, after the refusal of the United States agent, left the country, shows that they deemed their claim precarious; but there was nothing, in
fact, to constitute the claim desperate, which the amount of fee or contract
(one-half the land) would seem to imply; and their consent was therefore
extorted by the supposed e:cigency of the case, and the deceptive representations of those who induced them to contract. If ever the misfortunes of a
people, both national and individual, appealed to equity for relief, it is in
the present instance. They may be considered a conquered nation, not by
the sword, but by civilization. An inscrutable fa te has compelled the
child of ignorance and superstition to bow before the offspring of knowledge and truth. Ignorance of our language and Ia ws, and the extent of
their rights, ground down by poverty, looking up to the whit e man as a
superior being, living among Christians, and yet almost beyond the pale of
religious effort; a melancholy race, whose orig in and destiny are alike
shrouded in mist, and who, for all national pnrposes, may be considered a~
no longer on the roll of living men. In a few years, perha ps, not an indi vicl ual in the wide world will speak their toJJ g uc, a nd tL1eir very nameli
live only in song aud tradition. The Ia w will be tender of the rights of a
plaintiff, such as this, seeking redress. It would ask a less showing, a less
degree of proof, a briefer array of facts, to pronounce in his favor, or ward
from him what would seem to be the last blow that the ancient misfortune
of his race, t!te rapacity of the white man, had reserved.
A contract will not necessarily be rescinded 11pon proof merely of ignorance; but if advantage be taken of that ignorance or weakness, and imbecility of intellect, then the law will interpose. Two ignorant men may
dealla wfully together, to the benefit of the one and the loss of the other.
Jn such case, the arm of the law is not raised, because good faith at least
was arbiter between the merchants. Besides the cases where an active influence has been exerted upon one party, to his injury, by the other, there are
.cases where the bare passive ignorance of the injured rna y be favorably listened to by a judicial tribunal. A mistake, or a total want of acquaintance
with one's rights, well known, however, and -understood by the other, has
existed in contracts which have been set asidr by the courts. The law
delights to circumvent circumvention, and to raise its iron hand in the arrest of imposition. Any conveyance or contract obtained by misrepresentation, and which thereby produces an inequality in the contract, especially
when the victim is a person of weak understanding, though not otherwise
disqualified to contract, is relieved in equity. (Lord Douglas's case,2 Ves.,
109, 516.)
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Upon the subject of inadequacy of consideration, several distinctions and
relations must be kept in mind. A man may give away his estate, or sell
it as cheaply as he pleases. The law does not interfere merely on account
of gross inadequacy of price. But show that a party did uot understand
the bargain he made, or was so harassed, deceived, or oppressed, that he
was glad to make it, knowing its inadequacy, and it may amount to a
fraud. A hard bargain is a good bargain in the absence of fraud; but an
unconscionable bargain, effected by deceiving those in their very nature
susceptible of deception, proves a fraud which would destroy the contract.
It has been decided, that an unreasonable bargain made with an heir expectant, for his expectancy, is void, not only on the ground of oppression,
but for its pernicious tendency; and, by parity of reasoning, such a decision would meet favor wherever such expectation arose from any other reasonable or probable source. The rnles of law and of equity in these matters are quite distinct. Lord Hardwicke (in 1 Atk., 352) lays it down, that
a court of equity will relieve against p1·esumptive frauds, and that to take
advantage of one's necessity is as bad as to take advantage of his weakness. Lord Chancellor Eldon agrees with him, that there are many instances of fraud that would affect instruments in equity, of which the law
could not take notice. (1 Vesey and Beames, 98.) It has been decided
that inadequacy of consideration may be so gross as to furnish strong presumption of fraud, and avoid the sale; so mere inadequacy, connected
with one's weakness or ignorance. It is not necessary, then, to show that,.
in making these contracts, actual fraud was committed. The presumptions are sufficiently strong. Lord Kenyon recognises this doctrine. (1
Vesey & Beames, 9S.) Great inadequacy has every where been considered
an evidence of unfairness. The ci vii ]a w a voided all sales, if the property
was :::old for less than one-half its value, and that, too, where the parties
were in every respect equal. By the French code, the vender may obtain
a rescission of the contract of sale of real estate, if the property was not sold
for five-twelfths its actual value, even though he had expressly renounced
in the contract the action for the rescission. (4 Code Civ., 370.) In England
and America it has been left to the courts to decide, in each particular case,
upon the merits. They have never, as I am informeu, decided that mere
inadequacy will vitiate a contract; but, taken with other circumstances,
with misrepresentation or concealment of facts, with the ignorance or necessity of one party, the decisions are numerous, and gross inadequacy is
held of itself to be presumption of fraud. In the case bE:fore us, it seems
to me, gross inadequacy exists, when we consider the epoch of the transaction, one of loose and extravagant speculation, when cotton lands were
supposed to possess a value whose maximum the imagination of the wildest speculator had not calculated, and for the period they did possess an
extraordinary value, especially, too, as it was estimated tbat they cost the
company only ten cents per acre, (see . Judge Gholson's testimony, Pub..
Doc. before referred to,) and would immediately sell, without warranty of
title, for perhaps teri dollars per acre. Ten cents and ten dollars! Such
·gross inadequacy cannot be reconciled with fair dealing; bnt when to this
we add the ignorance, necessity, and dependence of the party on one side,
and the inteiligence wealth, and intluence, of the other, and the confidence
reposed in thE'rn uy the Indiau, the presumption becomes still stronger. In
the early days of English jurisprudence there was a distinction oh~erved in
setting aside contracts made with young heirs for estates in expectancy, Oil
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grounds of public policy; but the rule in chancery has long been settled,
and is now applied to every case where men of superior ability have obtained bargains at an enormous and unconscionable disproportion, from the
ignorance, weakness, or necessity, of others. (Chesterfield vs. Jansen, 1
Atk., 301; Gwynn vs. Heaton, 1 Bro. C. C., p. 1 ; also, Rutherforth vs. Ruff,
4 Equity Rep., 351; see, also, Bang vs. Price, 3 Wilson, 320, decided in
the Exchequer, where relief was given, and an actual conveyance set
aside, though the inadequacy did not exceed one-halt the value; see, also,
2 Atk., 133, 1 Bro. C. C., 558.)
But; again, do not some of these agents stand towards the claimants in
a fiduciary relation? Equity looks with suspicion on all contracts made
by a trustee with his cestui que trust. In the case of Proof vs. Hines,
(Forrester, p. 3,) the plaintiff was a poor illiterate man, who was supposed
to be entitled to part of an estate; and he applied to the defendant to assist him in making out his descent, and getting such proofs as were necessary to make out his title to the estate. He advanced the plaintiff
small sums of money, and took much pains in the affair; and a bond for
£1,000 was given him, payable after the estate should be recovered.
Lord Chancellor Talbot, in relieving the plaintiff, said that the bond was
obtained from the plaintiff when under necessity, and that his poverty was
to be taken into consideration. In Mortlake vs. Butler, (10 Vesey, 292,)
Lord Eldon refused to decree specific execution of a contract for the sale
of land, where the inadequacy did not exceed one-half the value, though
there was no imputation on the conduct ot the buyer; but the agent of
·the vendor had not communicated to him the survey and valuation, which
would have shown the true value. Lord Alvanley refused to decree specific execution of a contract, in a case clear of all fraud, where the inadequacy was about half the value, and was held very gross. (10 Vesey, 300
.and 301; 12 Vesey, 355; and 2 Atk., 25.) Let us test the contracts. or assignments by these principles.
Here are a number of poor, necessitous, and untutored savages, whose
rights under the treaty, from some cause not within their control, have
never been perfected. The difficulties, however, are of such a nature that
no power short of the Government can remove them. This it has been
attempting to do by various acts of Congress and boards of commissioners, without any outlay or expense to the Indian. It may be alleged that
the very ignorance of the Indian made these contracts necessary for the
assertion of his rights. This, however, will be shown to be a plea with·OUt reason.
A combination of intelligent men, banded to speculate in Indian claims,
is of itself suspicious, ano calls for a close examination. The manner in
which it was conducted was suspicious. They artfully commenced by a
proffer of friendship to the dependent savage; called him their red brother;
spoke of the ungenerous effort to remove him from the soil of his fathers,
and of their power to prevent it; and suggested to his credulous ear the
existence of a claim of which he knew nothing or but little. But, in their
interviews with the Indian, either for explanation or bargain, they excluded every eye, and ear, and voice, which did not look and listen and speak
to their interests. They had interpreters devoted to their views, and the
witnesses to their contracts were of the same stamp. They consummated
their scheme by invoking the name of General Jackson to their aid, which,
next to the name of the Great Spirit, filled the mind of the savage witt>.
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awe, reverence, and confidence. They falsely represented themselves as
his agents, authorized to contract, and to tender his assurances of protection and support. Their love of country, their desire to linger and to die
amidst the graves of their fathers, the ruling passion of a people whose
traditions teach that they have been re.created from the ashes of the dead,
were appealed to, and solemn promises made that this feeling should be
gratified. The contracts themselves shed a flood of light on this part of
the proceeding. Thus prepared, the Indians were ready to believe aU
things, to fear all things, and to hope all things, which the fancy of the
agent could suggest or his conscience permit him to promise. And what
was the pith of the contract? One-half of the diminished heritage of the
impoverished savage, and the privilege of purchasing the other half at
$1 25 per acre, when lands were estimated at five times that amounta sweeping pre-emption Ia w, secured by a set of speculators by their own
act, when ou1· hardy and suffering settlers were vainly appealing to Congress for a similar provision. And what services were the speculators to
render for this exorbitant fee? The prosecution of a claim attended withlittle expense, and which, if just, the Government was bound to notice
and indemnify. Such a contract, accompanied by the circumstances and
considerations upon which it was founded, needs only to be stated to be vacated and annulled by a court of equity. ·what kind of a case does this
present, even supposing it made by parties in all respects equal in point
of condition? Jiere is first a contract executed, by which one party divests himself of half or the whole of his estate in favor of the other; and
for what consideration? For no other, certainly, than the vague and uncertain one of gAtting back half the reservation. What would be thought
of the fairness of a lawyer, and the rationality of his client, with whom
such a contract as this should be made to prosecute a right, however
doubtful? Why not, if it was fair, have left this half still vested in
the Indian? Suppose the agent dies; why expose the Indian to the
trouble, uncertainty, and expense of pursuing his claim on the executory
contract for his half, in the courts of justil(e? How would lie compete, iu
our courts of Jaw or equity or probate, against purchasers, executors, anc1
administrators, with all the pleas of purchase for a valuable conRideration~
without notice, fully admini~tered, judgments outstanding and no assets fo:r
them, statutes of limitation, declarations of insolvency, and decrees in
bankruptcy ? Besides the possibility of his falling into the hands of some
other person who would take the whole, or at least the half of the reserved
half to prosecute the claim.
These are obstacles so numerous and formidable, as to deter even intelligent citizens from prosecuting wits on such contracts.
Does not.. this show, conclusively, that this covenant for reconveyance,
though, technically speaking, consideration of some kind, for the previous
contract executed, is, in the hands of the poor Indian, a mere shadow, depending for its performance substantially on the will of the agent?
But as to this consideration of paying expenses, prosecuting the claim~
&c., what can these agents do which the Goveroment itself has not provided for, and is perfectly ·competent to do? She has bound herself by
treaty to certain stipulations, and no one has a right to presume she will
not execute them in good faith. She bas passed acts of Congress, and
established commissions, to place justice within the reach of the Indian,
without compelling him to resort to the ordinary tribunals, (if such a step
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might be taken.) No forms are necessary before the commission. Let
the wildest and most ignorant Indian present himself before this board,
without counsel, and in his own tongue claim his reservation, and we
are bound to investigate it, to take every step to ascertain its validity,
and to subsist him while in attendance. We are prepared with an interpreter to explain and a secretary to write down his claim, without the ·
necessity of his filing a single paper or expending a dollar in the employment of counsel. - It may be well doubted, then, whether any lawful consideration can arise to support .this contract, out of services rendered in
prosecuting this claim. It would be frowned upon by a court of equity.
If this view be correct, how is it possible to imagine any expenses, lawfully incurred, at all, or, at all events, of sufficient value to form a consideration for these contracts? Here, then, are contracts obnoxious to
thTee unvarying rules of a court of equity:
In the first place, made without any lawful consideratiot1, and therefore
void.
In the second place, if there be any consideration, the inadequacy is so
gross and palpable as to furnish strong presumption of fraud.
And, in the third place, accompanied by circumstances of fraud which,
coupled with mere inadequacy of price, or even without that, makes it void.
It may be remarked, that there was a peculiarity in these reservations
that made a tampering with the reservees a fraud upon the Government
as well as upon the Indian. It has been the policy of the Government to
remove these unfortunate people from the territories of the white man;
and these reserves were introduced into the treaty to furnish them, after the
expiration of the five years, with the means of emigration, if they thought
proper not to claim their privilege of becoming citizens of the States. ':Any
contract, therefore, which, by diminishing the means and resourcc;:s of the
Indian, left him a pauper and a public burden, whether' as a resident
or emigrant, would be annulled as invalid, however strictly drawn up and
legal in other respects, as being hostile to the general policy of the United
_
States. (See 4ppendix, 15th Peters.)
1 am aware that the assignments or contracts made since the expiration
of the five years are attempted to be placed on different grounds. But to
my mind they must, at all events, before this board, share the same fate,
except so far as they are saved in favor of the Indian by the last clause of
the 9th section of the act of 1842. This is still a treaty unexecuted between the United States and those Indians. It is not pretended that any
others but the Indians are to derive any rights or benefit under it. The
Executive of the United States is charged with its execution, and no tribunal or individual has a right to presume a want of good faith in either of
the parties, or that it will be violated. Its non-execution is not its breach.
It is true, it is a Ia w of the land ; but, as long as any of its provisions remain
to be carried ont, no authority but that emanating from the Government of
the United States has a right to interfere in its execution.
The act of Congress of 1842 declared void all contracts made with the
Indians within five years after the ratification of the treaty. The pas-·
sage of such an act well evinces the scienter of the Government that fraudulent contracts might be and had been forced from the Indian. Indeed,
proofs of the fact had been laid before Congress, and resulted in the passage of the above-mentioned clause, which was intended to crush, with
one blow, the whole transaction. In anticipation of this, and to evade it
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new contracts were made with the Indians, of a character, in my view,
wholly irreconcilable with fair dealing, and liable to greater objections
than the original agreements. They are equally null on general principles,
and more objectionable as to iuadequacy of price. They were made against
the known views of the Government, (the natural guardian of the Indians,)
in evasion of law, and in bad faith to those who originally contracted, and
with the view of avoiding their rights, if any they have. A more deliberate scheme of fraud upon the Government, of robbery of the Indian, of
bad faith to copartners, and of corruption in all its parts, supported by
such consummate art and doubtful testimony, has never, in my opinion,
been devised. The very highest decree of censure should be visited upon
such contracts. We behold wealth, ability, and opportunity, arrayed against
poverty, weakness, and necessity; men, armed with all the weapons of
civilization, assailing the unshielded and defenceless savage. How unequal
the conflict! How certain and complete the conquest ! Naked in mind
and body, the poor Indian is at length, in his turn, lashed to the stake of a
lingering and cruel death. Starvation, misery, and vice, fall upon him, and
his Christian brother weaves, at last, the funereal pall of a once glorious
and heroic race.
But it has been contended that these instruments are in the nature of a
contingent fee, and cannot, therefore, proper! y fall within the terms of the
Jaw.
A wicked scheme cannot cover itself from the penetrating eye of the law,
under the subtle guise of a false and deceptive denomination. A contract
has a legal definition, and is recognised by the thing, and not the name.
It is any agreement between two or more parties, upon a sufficient consideration, to do, or not to do, a particular thing. A contract is a matter of
intention between parties, and not of mere phraseology. As an example:
it is a contract between a lawyer and his client, w·hen they agree upon the
nature and price of the former's services. The lawyer may style it his
fee, but, as between the two, the Ia wyer calls it and considers it a contract,
and upon this principle alone can he enforce its fulfilment. Like other
contracts, it is examined, interpreted, tested, and determined. It enjoys all
the advantages and is subject to all the objections of an ordinary contract
or agreement between man and man. It stands or falls by its own merits.
To my mind, there is nothing gained by styling this assignment of the Indian of one-half of his land, this power of attorney to sell or dispose of it,
this agreement to pnrchase the remaining half, or this absolute conveyance
of the whole of his claim to the speculator, a contingent fee. The recipients
of this "contingent fee" are to enjoy all the advantages. They have extorted it from the necessities of the Indian. They have taken advantage
of his ignorance. They have deceived him by their representations, and
have charged a thousand fold the value of their services. They have
themselves thrown obstacles to the settlement of the claims by the suspicions of fraud their contract created-suspicions likely to stand, when
we see men, without capital, suddenly swelling into vast landed proprietors,
selling possibilities by wholesale, opposing and menacing Government
agents, transferring Indians and Indian rights like bank stock, and employing all the strategy of legal talent, and the apparatus of slander and traduction, to prevent a full and fair investigation. I scout this notion of a
contingent fee. The Government never has imposed mch a necessity upon
&he poor Indian, to be stripped of half his claim to secure the other half. It
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is contrary to all the principles of public policy to suppose it would put it
into the power of a few men to plunder the defenceless claimants upon its
bounty, and establish in this country of free and equal rights a great landed
aristocracy. Let those deeds, contracts, assignments, or contingent fees,
be sustained, and the titles in the whole Choctaw district of Mississippi
will be for years unsettled. The assignee of the Indian disposes of lands,
under these contracts, to white citizens; they expendLheir time and money
in improving the property, and, years afterwards, the Indian may c~me
into a court of equity and claim relief, on the ground of fraud, decaptlon, •
and ignorance of his rights. Here, then, is a fruitful field of litigationa harvest of ejectment suits ; and if the purchaser, after vast expense, is
ousted of his land, where is his recourse? Back on the assignee of the Indian, who may have become insolvent, or discharged in bankruptcy. There
is every reason, then, on principles of public policy, why these instnaments
should be received with distrust.
I conclude, therefore, that, as to those last assignments and contracts, the
same state of relation yet exists between the United States and the Indian,
with all its restraints, obligations, and consequences, which, we have seen,
are applied to assignments made within five years, and with more force
and effect. That no white person, under this treaty, by these acts of Congress, or any action of this board, can derive any rights; and that this 9th
section, in all its force, must form the rule of our decisions.
And, in relation to both sets of contracts, I submit that the following
propositions will hold :
.
1. The evidence of contracts actually made, both within and since the
five years, has been produced, and the contracts themselves.
2. Fraud may be implied from the inadequacy of consideration, espe·
cially when coupled with the ascertained ignorance, weakness, and necessity
of the Indian.
3. These contracts ought to be a voided, they being for land in expectancy,
on the principle that equity avoids an unconscionable bargain, made with
an heir for his inheritance.
4. l<'raud is to be implied from the relations of the parties, the agents
having contracted and purchased of the claimants, in many instances, while
acting in the capacity of attorneys and trustees.
5. On the ground of uncertainty-the designation of the land contracted
for being vague and indefinite, having no identity and locality.
6. The contracts ought to be declared void on all the foregoing grounds,
taken in connexion, and strengthening each other.
JOHN F. H. CLAIBORNE,
United States Commissioner.
HxLLSllOROUGJI November 6, 1843.
A true copy from the original.

HILLSBOROUGH,

P. BAYLY,
Secretary Board Choctaw Commissioners.
MissisSIPPI, November 10, 1843.

Endorsement.
Respectfully referred to the Secretary of ·war. These papers are 'con..
nected with several communications received from the Choctaw commi6·
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sioners lately, which were similarly referred, and which, I understand,
have been laid before the President of the United States.
T. HARTLEY CRAWFORD.
DEC:EJIIBER 21, 1843.

DD.
NATCHEz,

December 9, 1843.

SIR : A few days since I had the honor to transmit to you a succinct

statement of the proceedings of the board of Choctaw commissioners, with
an account of the course adopted by the speculators in relation to myself,
showing the utter impossibility of having such an investigation as the interests of the United States and of the Indians demand.
Subsequent transactions and reflections have satisfied me of this ; and
now, as a public officer, here on the ground, and minutely informed as to
the state of things, I recommend the suspension of the commission. Its
compulsory powers are openly derided and defied ; its very legality, as a
judicial tribunal, is disputed by some of these hybrid attorneys and speculators; its members are liable to be insulted at the board, and, for their
official acts, to assassination in the public streets; the relations of two of
the members of the board are hostile ; and the resuh will be, a loss to the
country, and a gain to the speculators, if the inquisition be persevered in
on its present basis .•
This is an auspicious moment to suspend the commission. It has been
broken up, if not by violence, at least by the power and influence of speculators, under circumstances that have occasioned great excitement, and
cast new odium upon a transaction long unpopular and suspicious. The
witnesses that had been subpmnaed at great expense to the United States
have all dispersed, and can only be collected again at a similar outlay ; no
place has been designated for the meeting of the board, and, when it does
meet, new interruptions and new scenes of indecorum and violence will
occur.
If the board be suspended, then, under such circumstances, the whole
country will approve the order; and our Legislature, which assembles on
the first Monday in January, composed of members recently elected, will
express its opiniun a second time in relation to this matter.
The people of Mississippi, embracing most of our public functionaries,
desire to see this speculation crushed. We deny that these speculator;s
and attorneys have the slightest interest in the claim. The Indians may
be readily induced to compromise with the United States, and then to
emigrate. If Colonel Armstrong and Mr. McRae, with one or two energetic assistants, and two or three influential interpreters, were here for
three months, in the present state of feeling among the Indians, the
alarm and distrust of their agents, he could induce two.thirds of them, for
a reasonable bonus, to relinquish all claim to land, and emigrate at the
charge of the Government ; the bonus to be paid after the emigration,
either in whole or by instalments, or, what would be still better, only the
interest-the principal being funded. This bonus would amount to less
than the Choctaw claims in land or scrip, and there would be thus near a
million saved to the United States. And it would secure to the poor Indian his indemnity, and place him beyond the reach of speculators-
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a result at which the whole country would rejoice. The awarding of
scrip, as proposed by the act of 1842, will inure to the benefit of the gam~
biers in Indian claims only, and the defrauded savage will land a pauper
in his western home; and doubtless many will return here, to linger out
their lives, amidst the graves of their fathers, in wretchedness and vaga~
bondism. Such an alteration in the law will also be exceedingly popular.
It is well known now that the scrip is to be used by speculators (who
have got one~half of it for nothing, and the control of the other half) to
enter upon the rich bayou lands of Louisiana, Arkansas, and Mississippi~
the best cotton lands in the world, and worth from five to ten dollars per
acre in a state of nature. There are many actual settlers on these landsa hardy and enterprising population, the bulwarks of our country in war,
the pioneers of civilization in peace-who have paid out, or are making
preparations to pay out, their pre~emptions, and will themselves, with
their relatives and neighbors that follow them, purchase all those lands
from the Government, pay for them out of the products of their labor, and
thus ensure the actual settlement and cultivation of those most valuable
but sparsely settled portions of thc.J three States. With a million of this
scrip, however, in the hands of speculators, the whole country will be
swept at once; large districts be held for years, as it were, in mortmain ;
the pre~emptioner be confined down to his quarter section ; emigration be
retarded, and nothing paid into the public Treasury from the sale of lands
for appropriation or distribution by Congress.
I do hope, then, sir, that you may deem it expedient to suggest a sus~
pension of the commission, a revision of the law, and the employment of
Colonel Armstrong. I pledge myself for his success. The Choctaws have
more faith in him, as they should have, than in any other living man,
and they universally distrust the men that now claim to manage their in~
terests, and who gamble away their claims at the gaming table, bet
them at horse races, and transfer the poor wretches, and their rights, from
one to another, like ordinary chattels.
As for myself, having been ruled out of the commission, I decline re~
joining it, until I hear the pleasure of the President and the department.
If you order me to Washington, I can make communications that will
save the country a million of dollars.
Most respectfully,
JOHN F. H. CLAIBORNE,
United States Commissioner.
Ron. T. HARTLEY CRAWFORD,
Commissioner of Indian .llffairs.

Endm·sement by the Commissioner of Indian Affairs.
Respectfully referred to the Secretary of War, December 23, 1843.
T. HARTLEY CRAWFORD.
E:K
NATCHEz, December 13, 1843.
Sm : A day or two since I took the liberty of urging upon you the eX··
pediency of recommending the suspension of the Choctaw comrnisssion~
for reasons fully stated.
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It was not my intention to trouble yon with any further communications,
but a friend has just read me a letter from Dr. William M. Gwin, dated
Vicksburg, December 9, 1843, and I beg to call your attention to the following extract.
I have the honor to be, most respectfully, your obedient servant,
JOHN F. H. CLAIBORNE.
Hon. T. HARTLEY CnA wFonn,
Commissioner of Indian .llffairs.
(EXTRACT.]

"The proceedings before the board will be a scene of strife;of vituperation, most probably attended by bloody broils, which precludes all hope of
calm action and deliberation."
.
P. S. Dr. Gwin resides at Vicksburg, the headquarters of the speculators, and well knows their views.

Endorsement of the Commissioner of Indian Affairs.
Respectfully referred to the Secretary, December 30, 1843.
T. HARTLEY CRAWFOR::>.

FF.
NATCHEz, December 14, 1843.
SIR: It can be established, beyond question, that all the Choctaws whose
-cases were examined by the former board of commissioners made contracts
or assignments with speculators, for a grossly inadequate consideration,
within five years from and after the ratification of the treaty of 1830.
The former board did not go into the question of contracts, for reasons
stated in the report of Messrs. Murray and Vroom.
I submit to you, whether the scrip now in the hands of Mr. McRae, removing and disbursing agent, as well as the patents issued, or to be issued,
upon those cases, should not be withheld, as a just measure of protection to
the Indians.
One-half of this land and scrip, awarded upon those cases, is now notoriously and publicly claimed by the parties who contracted with the Indians, or their assignees; and my opinion is, that arrangements have been
made to use or procure the other half.
Referring you to my letter of the 9th instant, I have the honor to be
your inost obedient servant,
JOHN F. H. CLAIBORNE,
United States Commissioner.
Hon. T. HARTLEY CRA wFonn,
Commissioner of Indian .ll.lfairs, Washington.
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Endorsement of tl1e Commissioner of Indian .ll.lfairs.
Respectfully referred to the Secretary of War.
The information communicated by Mr. Claiborne would seem to make
it proper to arrest the further proceedings on the cases reported by Messrs.
Murray and Vroom, the former commissioners ; but I respectfully submit
that there is no power to do so. The 6th section of the Jaw of August 23,
1.842, requires, if the President shall approve of the report of the commissiOners, (the former,) that he shall cause scrip to be delivered, or land to be
awarded, according to the provisions of the 3d section of the said law.
There seems to be no discretion, when the confirmation has been once
made. It has been done. An act of Congress could alone fix it as Mr.
Claiborne suggests.
T. HARTLEY CRAWFORD.
DECEMBER

-

so, 1843.

GG.

December, 14, 1843.
SIR : It can be established, beyond question, that'all the Choctaws whose
cases were examined before the former board of commissioners made contracts or assignments with speculators, for a grossly inadequate consideration, within five years from and after the ratification of the treaty of 1830.
The former board did not go into the question of contracts, for reasons
stated in the report of Messrs. Murray and Vroom.
I submit to you, whether the scrip now in the hands of Mr. McRae, removing and disbursing agent, as well as the patents issued, or to be
issued, upon those cases, should not be withheld, as a just measure of protection to the Indians.
One-half of the lanu and scrip awarded upon those cases is now notoriously and publicly claimed by the parties who contracted with the Indians or their assignees; and my opinion is, that arrangements have been
made to use or procure the other half.
Referring yon to my letter to the Commissioner of Indian Affairs of the
9th instant, I have the honor to remain, with high respect, your most obedient servant,
J. F. H. CLAIBORNE, U. S. C.
The SECRETARY oF WAR.
NATCHEZ,

'
\

HH.
Jan?ta?'Y 7, 1844.
S1dR: lndolne o0f theb letterhs. 1to .theWdep1 ~rtment hof M
1:- Claiborne, whdich I
l1ear
rea ast cto er, w 1 e m as 1111gton, e c1atms t11e so 1e ere it of
detecting and exposing the attempt, on the part of son'le of the speculators,
to reinstate before the present board of commissioners the cases which
were examined by Commissioners Murray and Vroom, and which had
been rejected by the department. He mentioned particularly the case of
We-shock-sha-ho-rnah, in which this effort was made. The copy of tne
enclosed Jetter of Colonel Fisher to me, and the statements thereto appended of Mr. Grigsby and of John Ellis, the interpreter to the board of
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<:o~missioners, will show how little Mr. Claiborne is entitled to the credit

he claims-and indeed how far he is guilty of participating in the crime, if
it be a crime, of the effort to reinstate the rejected cases.
His statements as to his efforts to ferret out fraud or discover contracts
made by the Choctaws before the 24th February, 1836, are as little to be
relied on.
·
I will in a few days answer his charges against me, contained in his
letters of last May and Jnne, although it seems almost unnecessary, since
in his letter of the 7th Nov~ber, to the department, he takes the whole
blame to himself, and expresses a wish to atone for an offidal error in
pressing prematurely the subject of.adjndication.
I will prove, that while at Hopahka I urged upon him the necessity of
appointing an ~gent to collect evidence in behalf of the Government, and
he refused to concur-and that I expressed the opinion that the white
agents of the lndians were competent witnesses, and ought to be examined,
from which he dissented.
By one or the other of these means only could any contract be proved;
yet Mr. Claiborne opposed both. The views and opinions which I had
expressed in reference to this subject were the secret reason, I do sincerely
believe, why Mr. Claibt..me, before the examination of the protesters Kirksey and Poindexter even, so suddenly changed his determination, and urged
upon me last March speedy adjudication, and before the arrival of the third
<:ommissi·o uer-and hence, no doubt, his great desire to get me removed
from the board. I have recently ascertained, that it was a common saying
about this time among the speculators, what a splendid speculation they
would make, if I were removed from the board. Mr. Claiborne never
changed his views or opinions until he was exposed in some of his tricks
by some of the speculators, and not until ~ng after he must have received
a communication addressed to the commissioners from the department, of
the 6th of July, in reply to my letter of the 12th of June. This communication from the department, it seems, from the endorsement on it by the
secretary of the board, he filed with the secretary on the 26th of August·
last, the day after the board of commissioners had adjourned at Yazoo, and
I had left for Washington city. I saw it for the first time when I got to
\Vashington, and instantly obtained a copy of it.
Mr. Claiborne's charge against me, that I had, while in ·w ashington, advised the issuing of scrip upon the suspended cases, you can disprove. All
his charges are of this character, the mere coinage of his own brain,
without a shadow of truth. He had, I understood, about the 15th of
November, furnished an article for the press, in which this charge against
me was much elaborated; but the editor refused to publish it, or any other
article from him, unless he furnished proof of what he said and alleged.
He was, of course, at the end of his row. .Mr. Tyler and myself opened
the office here on the 25th ultimo. Mr. R. H. Brown, of Columbus, Mississippi, to whom the office of secretary was tendered immediately upon
the resignation of Mr. Bayly, this day qualified and entered upon the duties of his office. Mr. Oakly also took the oath of office the same day. We
are much pleased with him; and, with two such clerks as we now have,
we can collect all the evidence in all the cases by the 1st of June.
I have the honor to be, with sincere respect, your obedient servant,

RALPH GRAVES.
Hon. J. M.

PoRTER,

Secretary of 1Var.
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P. S. The fact stated by Mr. Claiborne, in his recent pamphlet, that . he
had refused to speak to me except at the board, is entirely new to me-as
also the threat which he says Mr. Prentiss made to me.
LomsviJ.LE, December 21, 1813.

Sm : In your note of the present instant, yon request me to state the circumstances that occurred before the board on the 19th of August, respecting the depositions of W e-shock-sha-ho-mah nnd others. In answer, I have
to state that Colonel J. B. Forester had drawn up the depositions, andrequested me to read them before the board. I knew nothing of the contents
but as I read them. After I had read through one, I handed it to you for
cross-examination, or for the administration of the oath. Yon took it, and
after pausing a while, you asked me whether the case of \'Ve-shock-sha-homah had not been tried before the former board. I at!swered that it was.
You then asked me if it had not been rejected at the department. I replied
that I so understood. You then inqnired whether it was one of the cases
that had been sent back for reinvestigation ; and on ascertaining that it
was not, you said that the board could not take jurisdiction of it unless the
departmeut should send it back. It was urged by Colonel Forester that
the o bj ect o[ these depositions was, to get the department to send the case
back to this board; but you insisted that, as the ma tter now stood, the bo~rd
had no jurisdiction, and you would not proceed in the business.
Colonel Claiborne said nothing during all this time, but in the end agreed
with you in your decision.
·
Yours, respectfully,

CIIARLES FISHER.
Colonel RALPH GRAvEs.
I was present in court when the deposition of \Ve- s bock-~h a -ho-mah and
others was read, and concur fnlly in the statement above made by Colonel
Fisher.
JOSEPH GRIGSBY.

I was tbe interpreter on the occasion of the reading of the ucposition of
We-shock-sha-ho-mab, spoken of by Colonel Fisher, before the board of
commissioners, and concur fully in the above statement made by him as to
what then occurred. I do also further state that, some eight or ten
days before this deposition was read in court, We-shock-sha-ho-mah and
Nock-i-chuco-mah came to Yazoo, and waited on Colonel Claiborne, whea
We-shock-sha-ho-mah told Colonel Claiborue that he understood that his
claim had heen rejected by the department, when Colonel Claiborne told
him that he would have his case reinstated for him, and that he and others
whose cases were similarly situated with his own must come over in a
few days and attend the board, \Vhen he (Colonel Claiborne) would have
the whole of thPir cases reinstated before the board for them.
I acted as interpreter between Colonel Claiborne and W e-shock-sha-homah on that occasion.

JOHN ELLIS.
I hereby certify that the foregoing are true copies of the originals in the
possession of Colonel Graves.
Given under my hand, this 1st day of January, 1844.
RICHARD HJ<;NRY BROWN, Secretary.
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II.
HERMITAGE, January 19, 1844.
DEAR SIR: I loave received this morning, by mail, the enclosed pamphlet.
refer to page 11 of said pamphlet for my --enclosing it to you. There
my name is used. Now, I state, without fear of contradiction, that there
was no one, as my agent, ever purchased a foot of land from the Choctaws.
Thefse
chases, I have always believed, were the most stupendous frauds
ever
~mpted upon the Government. I think so still, and, if properly inves ~ated, will, I have no doubt, be fully established. To prevent fraud,
the Choctaw treaty conferred re rvations to include the Indian improvement. Instead of approving these sales, I always viewed them as frauds
of the blackest kind, and do still; and believe that there is not one of them
ought to be confirmed to a white man.
Scarcely able to wield my pen, I have thought it right to say thus much
to yon, in your situation ; and am, very respectfully, your most obedient
servant,

ANDREW JACKSON.
Hon. T. HARTLEY CRAWl<'ORD,
Comrni.~sioner

of Indian .!Jjfai1·s.

The following is extracted from the pamphlet (page 11) referred to in
the above:
Ol<'FICE CHoCTAW Col\IliHSSIONERs,

I-fillsbormtgh, Scott Co., Miss., Novernbe1· 1, 1843.
Sm : It is currently reported that certain interested persons are endeavoring to induce the department to believe that the Hopahka cases do not fall
within the provisions of the 9th section of the act of 1842, as all the contracts have b~en made subsequent to tli.e expi1ation of the five years; and,
upon this showing, that they are asking for the scrip.
It is my duty, as an officer of the Government appointed to investigate
these claims, to notify you that this representation, if any such has been
made, is false. All those Indians contracted within the five years ensuing
the ratification of the last treaty, with persons who represented themselves
as the agents of General Jackson, as I am credibly informed. It is true, in
order to evade the aforesaid 9th section, new instruments have been executed by those Indians to John B. Forester and others, but the original contracts are still in existence ; parties are claiming under them; and Forester
is pledged to enforce those old contracts, in the division of the spoils, in
many instances. He has made the same agreement with Colonel Alexander F. Young, one of the original partners, as Young informed me this day.
Judge Wright and others, who have not had the same understanding with
Forester, are threatening to get out an injunction to stay the payment of
the scrip, if it should have been paid out on the Hopahka cuses.
·•
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I have the honor to be, &c.
JOHN F. H. CL \.IBORNE.
Hon. T. HARTLEY CRA wFonn.

Commissioner of I1.iliun .lljfairs.

